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HE first important local appoint- 

ment to be made by President 
Wilson was that of H. Snowden Marshall 
to be United States Attorney for the 
Southern District of New York. The 
choice was evidently carefully made by 
the President in consultation with Attor- 
ney-General McReynolds, after several 
strong candidacies had been con- 
sidered. It resulted in the selection 
of a lawyer of ability commensurate 
with the duties of the federal district 
attorney in the most important of the 
eighty-six districts into which the United 
States is divided. The work of the 
position is by no means light or easy, 
as may be seen from the enormous 
amount of big litigation which went 
through the hands of the last incum- 
bent, United States Attorney Henry 
A. Wise, whose term expired on April 
8. The success of an Administration 
depends in no small degree upon the 
character of the men who can be counted 
upon to sustain the efforts of the 
Department of Justice in carrying out 
its policies, and the New York post 
particularly requires a man not only 
of sound professional training, but of 
vigorous and aggressive personality and 
the ability to think and act quickly. 
Mr. Marshall appears to be such a man, 
and the fact that he has not been active 
in New York politics and the party 
leaders did not propose his name cer- 
tainly establishes a strong presumption 
that the appointment was made dis- 
tinctly on the basis of merit. 


The new United States Attorney, like 
his predecessor, is of Virginian stock. 
Though he was born in Baltimore, he 
is the son of Colonel Charles Marshall 
of Farquhar county. His father, who 
was a grand-nephew of Chief Justice 
John Marshall, was Military Secretary 
to General Robert E. Lee in the Civil 
War, and was with Lee when the latter met 
General Grant at Appomattox Court 
House to arrange the terms of peace. 

Mr. Marshall was born in Baltimore 
Jan. 15, 1870. He was graduated from 
the University of Virginia in 1890, and 
from the University of Maryland in 1894. 
He first practised law in Baltimore, and 
was appointed Assistant United States 
Attorney of Maryland. This is the only 
public office he has ever held. He resigned 
in 1896 and moved to New York. 

In New York City Mr. Marshall 
became connected with the law firm of 
Seward, Guthrie & Steel. Later he 
became a member of the firm of Weeks, 
Battle & Marshall, which later became 
O’Gorman, Battle & Marshall, the offices 
being at 37 WallStreet. The other part- 
ners of the firm are James A. O’Gorman, 
the junior United States Senator from 
New York, and George Gordon Battle. 

Mr. Marshall was married to Miss 
Isabel C. Stiles of Savannah, Ga., in 
1900. He lives at 128 East 60th street. 

Mr. Marshall is an enrolled Demo- 
crat, but he has never been active in 
the organization though regarded a 
Tammany man, always being classed 
as independent. 
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UR Constitution is not without 
honor save in its own country. 
Speaking of it, the great English com- 
moner, William E. Gladstone, said: ‘“The 
American Constitution is the most 
wonderful work ever struck off at a given 
time by the brain and purpose of man.” 
The great scholar and diplomat, James 
Bryce, the retiring British Ambassador 
to the United States, recently said of 
it: ‘Yet after all deductions, it ranks 
above every other written Constitu- 
tion for the intrinsic excellence of its 
scheme, its adaptation to the circum- 
stances of the people, the simplicity, 
brevity, and precision of its language, 
its judicious mixture of definiteness in 
principle, with elasticity in details. 
The American Constitution is no ex- 
ception to the rule that everything 
which has power to win the obedience 
and respect of men must have its roots 
deep in the past, and that the more 
slowly every institution has grown, so 
much the more enduring it is likely 
to prove. There is little in the Con- 
stitution that is absolutely new.” 

With few exceptions for a hundred 
and twenty-two years, the wisest and 
best men, the greatest constructive 
statesmen and publicists, the soundest 
reasoners and thinkers, including all 
true friends of human liberty of all 
countries, including our own, have 
given it first rank as a scheme of human 
government; and during a hundred and 
twenty-one years of that time and up 
to the good year of 1911, it was praised, 
loved, yes, venerated and worshiped 
by the whole American people as a 


guarantor of human rights and of the 
highest and best freedom. Our American 
people, under its happy arrangement 
and fortunate division of powers, its 
wisdom, its strength and justice, in pre- 
serving and protecting all rights,human 
as well as of property, have become a 
great and mighty nation far beyond the 
wildest and fondest dreams of any of 
our forefathers, the framers and founders, 
True, in this period it has had its trials, 
including the terrible tragedy of a 
civil war, but in all it has been vindi- 
cated as the best scheme of human 
government ever devised. 

But in the good year of our Lord 1911, 
and today, it has been suddenly discov- 
ered by a school of agitators and radicals, 
who, according to their own evidence 
concerning themselves, are the great- 
est, best and wisest mortals of all time, 
that there is something radically and 
deeply wrong with the Constitution, 
and especially the judiciary; and asa 
consequence the Constitution through 
this assault on the judiciary is being 
murdered in the house of its friends 
and former worshipers. These self- 
styled reformers, pretending to think 
and reason for the benefit of the people, 
endeavoring as they are to destroy a 
government of law, and to substitute 
in its place the absolutism of a single 
individual or the absolute rule of the 
legislature, claim, without the slight- 
est support in truth, to have discovered, 
and they accordingly assert, that the 
judges are the arch-enemies of the hu- 
man race, that they are the uncontroll- 
able masters and rulers of the people and 
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the other two departments of govern- 
ment, that their word and not the 
people’s ‘‘is final and inviolate,” that 
they are an oligarchy, that they are 
steeped in outworn philosophy, that 
they, by their rulings, have favored 
“the interests,’ entrenched privilege 
and wealth, thus blocking all progres- 
sive legislation of recent years, that they, 
the grim-visaged, wigged and gowned 
monsters and vampires, heartless and 
conscienceless, are sapping the life blood 
of the American people. They also 
assert that the Supreme Court of the 
United States, the arch-conspirator of 
all against human freedom, is the humble 
camel, the point of whose nose was 
admitted through favor and kindness, 
and that later this same camel, by 
stealth and noiseless advances, has be- 
come owner and possessor of the entire 
premises; that the nine men composing 
that Supreme Court are able to annul 
the will of the President, the Congress 
and a hundred millions of people, and 
that that court never had the lawful 
power to declare a legislative act void, 
and that prior to the decision of Mar- 
bury v. Madison, in 1803, there was no 
precedent in the civilized world for 
the exercise of such a power by any 
judicial body. If these groundless 
assertions were made only by uninformed 
and reckless agitators, it would not 
be worth while to give them serious 
discussion, because every reasonably 
well-informed citizen of the United 
States knows that these bald unsup- 
ported assertions are mere political 
claptrap intended to deceive and mis- 
lead the ignorant and the dissatisfied, 
and are made to further the political 
fortunes of demagogues. But are such 
baseless assertions made only by that 
class of agitators? Unfortunately they 
are not. They are made by many bad 
men who know better, and many 
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good men who do not know better, and 
who honestly misjudge the causes of 
existing distress. Without pointing out 
the honest ones or the dishonest ones, 
the truth of history certainly demands 
that these serious assertions be examined 
into, and especially when they are made 
by Senators and Representatives in the 
Halls of Congress, by men once high in 
the councils of one of the great parties 
of our nation, by editors and magazine 
writers, all of whom ought toknow better. 

The limits of this article preclude the 
discussion of any of these assertions, 
except the false charge upon which all 
are primarily founded, and that is that 
there was no precedent in the civilized 
world prior to 1789, ‘‘for the review of 
the acts of a legislative assembly by any 
judicial body,” and that it was not 
known to the framers or to the people 
at the time of the adoption of the Con- 
stitution, that such power was expressly 
given to the courts. The only trouble 
with these assertions is that they are 
untrue. The Constitution of the United 
States was framed at Philadelphia, in 
the summer of 1787. Did the framers 
have any precedents to guide them in 
lodging the above judicial power in the 
national courts? A brief review of the 
subject will convince any unbiased mind 
that they had numerous such precedents. 
Many of the framers were students and 
men of learning, well versed in the his- 
tory of all governments, both ancient 
and modern. It is therefore fair to say 
that this judicial power was well known 
to them. This power of the courts, 
which is the power of the people speak- 
ing through the courts, to declare legis- 
lative acts void, which acts are not the 
people’s acts, but the acts of their 
agents, is a most ancient power. It 
sprang into life with the dawn of civili- 
zation. It has existed from the beginning 
in some form in many kinds of govern- 
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ment, including pure democracies, rep- 
resentative republics, as well as abso- 
lute and limited monarchies. Its ancient 
forms and the evidence thereof will only 
interest the antiquary and the student. 
A striking and illustrious ancient ex- 
ample of the exercise of such judicial 
power is to be found in the Democracy 
of Greece in the brilliant age of Perikles. 
In the great Court of the Areopagus, 
the people of Greece lodged the power 
to declare the acts of their own Assembly 
void, as being in conflict with the estab- 
lished laws of the country. Nor was 
this judicial power unknown in Rome, 
a nation famed for the virility and wis- 
dom of itslaws. In the Code of Justinian 
it is recognized, and discussed. In that 
system it was a well-known principle 
that the act of a legislator in excess of 
his authority was a void act. The same 
judicial power was frequently exercised 
in England, prior to the Revolution of 
1688. In Rous v. An Abbot, 27 Henry 
VI, a statute was held void. In Prior 
of Castlaken v. Dean, 21 Henry VII, it 
was determined that an Act of Parlia- 
ment could not make the King to be a 
parson in violation of the Canon Law, 
which was a part of the English Con- 
stitution. In Gadden v. Hales, in the 
King’s Bench, decided in 1686, it was 
held that certain provisions in the Con- 
stitution of 25 Charles II, chapter 2, 
were null and void, as infringing a con- 
stitutional privilege of the King. The 
same power has been exercised even 
in Germany and France, and exists 
today in the courts of Australia.! 


1 On the subject of the power of courts to declare 
legislative acts void, attention is called to the 
decision of the Judicial Committee of the Privy 
Council of England. On January 30th, 1913, that 
body, on an appeal from the Supreme Court of the 
Province of Alberta of Canada, held that certain 
legislative acts of the legislature or parliament of 
the Province of Alberta were void, for the reason 
that said legislative acts of said parliament or legis- 
lature in effect injured or destroyed civil rights 
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In addition to the well-known ancient 
precedents, our forefathers had before 
them numerous then modern American 
precedents in which the courts had held 
legislative acts void. In the eleven 
years between the Declaration of In- 
dependence and the framing of the Con- 
stitution, nearly all the states had 
adopted written constitutions. Under 
these constitutions there had been a 
number of decisions prior to 1787, in 
which the courts had held legislative 
acts void. All of these were well known 
to the framers at the time that the 
convention was in session at Philadel- 
phia. Even while that convention was 
in session, the Supreme Court of North 
Carolina in the case of Bayard v. Single- 
ton, decided in May, 1787, held an act 
of the legislature of North Carolina void, 
because it was in conflict with the con- 
stitution of that state. This decision 
was well known to the framers. Richard 
Dobbs Spaight, one of the signers of 
the Constitution, discussed it publicly 
before he signed the Constitution. Other 
members of the convention also knew 
of the case. James Iredell, who was 
afterwards a Justice of the Supreme 
Court, was an attorney in the case. So 
was W. R. Davie, a member of the 
convention. 

There are other illustrations. In 
Rhode Island, and probably before the 
North Carolina case, and in 1786, the 
case of Trevett v. Weeden was decided, 
in which case it was held that an act 
of the legislature of Rhode Island, de- 
priving one of a trial by jury was void, 
because the same was in conflict with 
the unwritten constitution of Rhode 


existing beyond the limits of the Province of Alberta. 
From this it seems that the principle authorizing 
judicial governmental agencies to hold legislative 
acts void still exists in portions of the English 
Government. The case referred to is the Royal 
Bank of Canada et al. v. The King and the Provincial 
Treasurer of Alberta. 
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Island. This decision brought on a 
sharp conflict and discussion between 
the court and the legislature, but the 
people generally approved the action 
of the court, and .the legislature finally 
yielded, although they afterwards elected 
other judges. The decision, however, 
was not reversed, and was well known 
and discussed by the framers in the con- 
vention at Philadelphia. 

In addition to the above well-known 
cases, similar rulings had been made 
before the framing of the constitution 
in the states of Virginia, North Caro- 
lina, Massachusetts, and even in Penn- 
sylvania. In the latter state, a court 
of the state had in effect held an act 
of Congress void. Later the federal 
courts in effect reversed that ruling, 
upholding the law of Congress as superior 
to the law of the state. 

By reference to the proceedings of 
the convention itself it will be found 
that Mr. Gerry on June 4th, expressly 
stated in the convention that the courts 
would have a sufficient check against 
encroachments from the other depart- 
ments by their power of construing the 
laws which involved a power of decid- 
ing on their constitutionality, saying: 
“In some states the judges had actually 
set aside laws as being against the Con- 
stitution. This was done, too, with 
general approbation.” 

Later, July 17th, Mr. Madison dis- 
tinctly referred to the case of Trevett v. 
Weeden. As late as August 27th there 
was no objection to adopting the 
judicial clause of the constitution as 
written. On that subject Brinton Coxe 
says: 


As will be seen further on, there was no oppo- 
sition on August 27th to organizing the judicial 
power of the United States, so that the Supreme 
Court could judicially decide acts of Congress 
to be unconstitutional, and hold them therefore 
void. 
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In addition, it is well known that 
the friends and enemies of the Con- 
stitution, in submitting it to the people 
for adoption or rejection, agreed that 
there existed in the judiciary the power 
to declare acts of Congress void. Hence 
the Constitution was adopted with that 
express understanding. This is clearly 
shown in the articles in the Federalist. 
The Federalist says: 


If it be said that the legislative body are them- 
selves the constitutional judges of their own 
powers, and that the construction they put 
upon them is conclusive upon the other depart- 
ments, it may be answered, that this cannot be 
the natural presumption, where it is not to be 
collected from any particular provisions in the 
Constitution. It isnot otherwise to be supposed, 
that the Constitution could intend to enable the 
representatives of the people to substitute their 
will to that of their constituents. It is far 
more rational to suppose that the courts were 
designed to be an intermediate body between 
the people and the legislature in order, among 
other things, to keep the latter within the limits 
assigned to their authority. The interpreta- 
tion of the laws is the proper and peculiar prov- 
ince of the courts. A constitution is, in fact, 
and must be regarded by the judges, as a fun- 
damental law. It therefore belongs to them to 
ascertain its meaning, as well as the meaning of 
any particular act proceeding from the legisla- 
tive body. If there should happen to be an 
irreconcilable variance between the two, that 
which has the superior obligation and validity 
ought, of course, to be preferred; or, in other 
words, the Constitution ought to be preferred 
to the statute, the intention of the people to the 
intention of their agents. 

Nor does this conclusion by any means sup- 
pose a superiority of the judicial to the legis- 
lative power. It only supposes that the power 
of the people is superior to both; and that where 
the will of the legislature, declared in its stat- 
utes, stands in opposition to that of the people 
declared in the Constitution, the judges ought 
to be governed by the latter rather than the 
former. They ought to regulate their decisions 
by the fundamental laws, rather than by those 
which are not fundamental. 


It is thus clearly demonstrated that 
the people of the United States adopted 
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the Constitution with the express under- 
standing that the courts had the power 
to declare acts of Congress void. This 
view was entertained by all the great 
judges, statesmen and “commentators 
of the time. Judge Story, who was one 
of the early members of the court, on 
that subject said: 

That this view of the Constitution was taken 
by its framers and friends, and was submitted 
to the people before its adoption, is positively 
certain. 

Again, there were many decisions 
of the Federal Courts at the Circuit, and 
some by the Supreme Court itself, 
before the celebrated case of Marbury 
v. Madison. The first of these cases was 
a decision by Justices Patterson and Pe- 
ters of the Supreme Court of the United 
States, in which they expressly held an 
act of the legislature of Pennsylvania 
void, because in conflict with the Con- 
stitution of that state. This decision 
was made in 1795. Before that, how- 
ever, the same question had arisen in 
the Supreme Court of the United States, 
in what is known as Hayburn’s case. 
With the exception of Mr. Justice John- 
son, whose opinion is not known, the 
Supreme Court was of the unanimous 
opinion that the act of Congress in- 
volved in that case was void, but the 
court found it unnecessary to decide the 
question, because Congress provided 
some other way for the allowance of 
pensions. These opinions are preserved 
in volume 2 of Dallas Reports in a note 
to Hayburn’s case. The court expressly 
refused to obey the act of Congress, 
because it was in conflict with the Con- 
stitution. This decision was in 1793, 
only four years after the court was 
organized. 

The question next arose in the Supreme 
Court in case of United States v. Todd, 
in 1794. The court had no official re- 
porter at that time, and the opinion of 


the court has not been preserved. Hoy. 
ever, the Court’s judgment can only 
be sustained upon the theory that the 
act of Congress of March 23d, 1792, was 
unconstitutional and void. The case 
is preserved in a footnote to 13 Howard's 
Report, page 52. As early as 1789 
Justices Iredell and Peters held that an 
act of the legislature in conflict with 
the Constitution was void. In 1795 
in the case of Pennhallow v. Doane, the 
question was discussed in the Supreme 
Court, but was not decided. In that 
discussion the judges clearly showed that 
they were aware that the people in 
adopting the Constitution intentionally 
lodged the judicial power to declare acts 
of Congress void, in the courts. In 179% 
the question was again incidentally 
discussed in case of Ware v. Hylton. 
The exact question involved in that 
case was whether the treaty between 
the United States and Great Britain 
of 1783 revived a debt due from a citi- 
zen of Virginia to a British subject. 
It has been often said that John Mar- 
shall, who was attorney for the defen- 
dant in this case, took a position as such 
attorney antagonistic to his opinion in 
the case of Marbury v. Madison. By 
an examination of the case it will be seen 
that such is not the fact. The argument 
of John Marshall had no reference to 
the extent of the judicial power arising 
under the Constitution of the United 
States. It was his contention that the 
act of Virginia could not be rendered void 
by international law, and that inter- 
national law or the law of nations could 
not invalidate an act of Virginia, con- 
tending that the act of Virginia could 
only be restrained by its own munici- 
pal constitution, and as that consti- 
tution did not restrain said act of Vir- 
ginia therefore the act of Virginia was 
valid, although the international law 
might be to the contrary. While the 
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court upheld this act of Virginia, con- 
fiscating the debt, the court sustained 
the plaintiff's right to recover on the 
ground that the treaty of 1783 restored 
the debt, and hence no argument or 
decision was made or had on the point 
as to whether the Constitution empow- 
ered a court to declare an act of Con- 
gress void. The opinion of the judges 
in that case shows clearly that it was 
generally conceded, at that time, that 
the courts had the power to declare 
legislative acts void when in conflict 
with the constitution. 

In the case of Cooper v. Tellfair, de- 
cided in 1800, Mr. Justice Chase ex- 


pressly states that it had been admitted - 


by all the bar of the Supreme Court, 
and had been decided by the justices 
at the Circuit, that the Supreme Court 
had power to declare an act of Con- 
gress to be unconstitutional and void. 

All of the above occurred before the 
decision of the Court in Marbury v. 
Madison, which was in 1803. From the 
beginning up to this decision, the ques- 
tion had been before the court, and not 
a judge entertained a doubt on the 
point, and, another thing which is a 
strong circumstance, there does not 
seem to have been a single argument 
made before the bar of the court at 
any time against the existence of such 
a power. In making that statement, 
the argument of John Marshall in Ware 
v. Hylton is not overlooked. As before 
stated, that case did not turn on any 
question of conflict between the Con- 
stitution and an Act of Congress. In 
arguing that Virginia had the power to 
confiscate the debt and was not re- 
trained in so doing by any law in existence 
in 1777 and that the power to suspend 
a debt included the power to confiscate 
it, he said: 

The legislative authority of any country can 
only be restrained by its own municipal consti- 
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tution. This is a principle that springs from 
the very nature of society; and the judicial 
authority can have no right to question the 
validity of a law, unless such a jurisdiction is 
expressly given by the Constitution. 


In that argument, so often miscon- 
strued, it is expressly admitted that 
the courts have power to question the 
validity of a legislative act, when the 
Constitution so provides. In_ plain 
language he upheld the same principle 
in Marbury v. Madison. Even in that 
celebrated case no argument appears 
in opposition to the existence of such a 
power in the courts. From the adop- 
tion of the Constitution down to the 
time of the decision in this case, it seems 
to have been the unanimous opinion 
of the Bench, the Bar and the People 
that the latter, by express language in 
the Constitution, had imposed this duty 
upon the courts. In truth, as before 
stated, the great Chief Justice so held. 
After assigning his reasons supporting 
his view that an act of the legislature in 
direct conflict with the Constitution 
must yield, as the act of the creator, the 
people must be superior to the act of 
the legislature, the creature, he said: 
“Thus the particular phraseology of the 
Constitution of the United States con- 
firms and strengthens the principle sup- 
posed to be essential to all written con- 
stitutions that a law, repugnant to the 
Constitution is void; and that courts, 
as well as other departments, are bound 
by that instrument.” 

Though that decision for political 
reasons was criticised by the great 
Jefferson and his party, no amendment 
was proposed then or since to take this 
judicial power from the courts, and vest 
it in Congress. Therefore the people 
prefer that it remain where they lodged 
it. But the amazing assertion is made 
that ‘‘Chief Justice’’ Gibson of Penn- 
sylvania, although he was not, at the 
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time, Chief Justice, delivered the ablest 
opinion on this subject in 1825 in the case 
of Eakin v. Raub, 12 S.& R. 330. By 
reference to that opinion it will be 
found that Justice Gibson admitted 
in that opinion that it had been univer- 
sally held that courts had the power to 
declare legislative acts void, and it was 
the duty of the courts so to hold, but 
that the legislature also had power to 
pass upon the question. The majority 
of the court in that case including Chief 
Justice Tighlman, expressly held that 
such power was exclusively in the courts, 
saying: “But it is a duty, however irk- 
some, which they are bound to perform, 
without regard to personal considera- 
tions, for no principle can be better estab- 
lished — none more conducive to per- 
sonal liberty and security of property — 
none of which the people of this free 
country can more justly boast — none 
which so pre-eminently distinguishes 
our American Constitution over every 
other country and government, than 
the doctrine which has prevailed since 
their formation in the courts of all these 
states from Maine to Georgia, that the 
people possess the sovereign right to 
limit their law-giver, and that acts 
contrary to the Constitution are not 
binding as laws. The concurrence of 
statesmen, of legislators and of jurists, 
uniting in the same construction of 
the Constitution, may ensure confidence 
in that construction.” 

It is thus seen that this whole argu- 
ment against the courts is based upon 
a false premise. Hence it is not only 
untrue, but immoral, to say that the 
nine men of the Supreme Court annul 
the will of a hundred millions of people. 
In America the people are the absolute 
masters and controllers of themselves 
and all their governmental agencies, 
and have the right to the last word al- 
ways. They are the supreme power and 
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recognize no superior. As the Supreme 
Court has often said, they may make 
and unmake constitutions at will. They 
may exercise all powers themselves or 
create governmental agencies and bestow 
upon these agencies just such powers 
as they please, and with such limitation 
as they may wish. No one will ques- 
tion the absolute right of the American 
people to create or abolish any govern- 
mental agency at will. They may destroy 
the Supreme Court, the Congress and 
the office of President. They have the 
right to destroy our representative re- 
public, and establish an absolute mon- 
archy, or any other kind of government, 
including absolutism or socialism, headed 
by a popular leader, if they wish. This 
question is one of wish, and wisdom, and 
not one of power. If the Supreme Court 
in the construction of a statute reads into 
it something not intended to be there, 
the Congress can at once pass another 
law changing the rule of the court. If 
Congress and the people were not satis- 
fied with the reading into the Anti-Trust 
Act the word “reasonable,” they had 
the absolute right at once to change 
the law and to make their will imper- 
tive upon the court. If the court renders 
a decision ‘‘striking down” an act of 
Congress or of the legislature of a state 
as in conflict with the Constitution, 
an amendment may be at once proposed 
and adopted by the people conferring 
upon Congress or the state legislature 
the necessary power. The ‘“‘bakeshop” 
decision was rendered in 1905. Has any 
amendment yet been proposed giving 
the lacking power to the state? The 
people of the United States have no one 
but themselves and Congress to blame 
for the loss of revenue resulting from 
the invalidity of the income tax law, 
held void in 1895. When Congress met 
in December, 1895, it had the right and 
power to propose an amendment, calling 
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upon the states to call at once extia 
sessions of their legislatures or conven- 
tions to adopt or reject the necessary 
amendment. Eighteen years have 
passed, and an amendment has just 
been adopted, although the people under 
the Constitution could adopt one 
in eight months or less if they had so 
willed. 

When the Supreme Court held that 
a private citizen might sue a sovereign 
state, Congress proposed an amend- 
ment denying that right, and it was 
adopted in less than three years. The 
thirteenth and fourteenth amendments 
were adopted in nine months each, 
and the twelfth in eight months. It 
is thus seen that our Constitution, if a 
majority of the people will it, may be 
easily amended. If complaint is made 
that less than two-thirds of Congress 
should have a right to propose amend- 
ments, then cure that by amending the 
Constitution in that respect. Such 
an amendment has been recently intro- 
duced. Do the people want it? They 
have the opportunity. 

In ‘striking down”’ the acts of Con- 
gress, the court is not making a law. 
They are simply declaring that the will 
of the people, as expressed in the Con- 
stitution, is superior to the will of Con- 
gress. If that were not so, then the 
will of Congress would be supreme 
over the people, and if that principle 
is once established in this country, Con- 
gress can without reference to the will 
of the people change our form of govern- 
ment, at its option, making our govern- 
ment a monarchy, set up an hereditary 
king, make itself perpetual, and bestow 
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the same power upon the heirs of the 
present members. This is not fanciful. 
It has been done in the past, and would 
be done in the future, if such power is 
given. Courts are the people’s agents, 
to check this unlawful assumption of 
power. They cannot make laws. Their 
only power is to declare the law, decid- 
ing what is and what is not law. 

If it is the purpose of these agitators 
who are enemies of the Constitution, 
to ask the people of the United States 
to amend the Constitution, and take 
from the courts the power to declare 
an act of Congress void, they should 
be candid and frank enough to treat 
the subject fairly. They should not 
attempt to falsify history by alleging 
that no such power was ever known or 
ever existed prior to 1787. They should 
not make the false assertion that the 
court for the first time assumed this 
power in 1803. 

In pursuance of this same system of 
misrepresentation, these same agitators 
frequently assert that this power to 
declare a legislative act void exists 
today only in the United States. It is 
inconceivable that the public men who 
make that assertion could be ignorant 
of the existence of such a power in the 
courts of Australia. Australia is a wide- 
awake, progressive nation that has 
accomplished wonders in modern gov- 
ernment. That country has in substance 
the same judicial system as that of the 
United States. The courts of that 
country adhere strictly to the Consti- 
tution, delaring legislative acts void 
when in conflict with that Constitu- 
tion. 
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By W. L. GOLDSBOROUGH 


“* Be it enacted by the King’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows:— 

“1. There shall be established the o ffice of public trustee. The public 
trustee shall be a corporation sole under that name, with perpetual succession 
and an o fficial seal, and may sue and be sued under the above name like any 
other corporation sole... . 

“7. The Consolidated Fund of the United Kingdom shall be liable to 
make good all sums required to discharge any liability which the public trustee, 
if he were a private trustee, would be personally liable to discharge, except 
where the liability is one to which neither the public trustee nor any of his 
officers has in any way contributed, and which neither he nor any of his o fficers 
could by the exercise of reasonable diligence have averted, and in that case the 
public trustee shall not, nor shall the Consolidated Fund, be subject to any 
liability... . 

“16. This act shall come into operation on the first day of January one 


thousand nine hundred and eight.” 


FIRST became interested in the Eng- 
lish public trustee and his work two 


years ago when a copy of the act from 
which the above extracts are taken 
(6 Edw. 7, ch. 55), and of a paper read by 
the Public Trustee before the Royal So- 
ciety of Arts, fell into my hands. As one 
of-a committee just entering upon the 
work of codifying the laws of the Philip- 
pines, it seemed to me that an official on 
the English plan to take the place of 
frequently neglectful, incompetent and 
even dishonest executors, administrators 
and trustees, might be of great service 
in the Islands, and, for the matter of 
that, in the United States also. This 
impression was confirmed when, finding 
myself in London a few months ago on 
my way from Washington to Manila, 
I presented a letter of introduction from 
our embassy to Mr. Charles John 
Stewart, the Public Trustee, and Mr. 
Ernest King Allen, principal clerk, and 
spent parts of several days going through 
their office, studying its organization 
and administration, and receiving all 


the assistance by way of explanation 
and information, oral and _ written, 
which the utmost courtesy and good- 
will could supply. I also received a 
refreshing inpression of absence of red 
tape, and of a thorough recording system 
combined with business dispatch. 

The English Public Trustee Act was 
the outcome of a demand for greater 
efficiency, security and economy in the 
administration of estates. It had been 
found increasingly difficult to induce 
private persons to undertake the trouble- 
some and arduous duties of executorsand 
administrators. Many lacked the know- 
ledge necessary to the efficient discharge 
of such duties; while those who had the 
knowledge were frequently unwilling to 
incur the responsibility. And when 
these preliminary difficulties had been 
overcome and a competent person had 
been induced to accept the burden, it 
was not an uncommon thing to have 
death, necessary absence, or other insup- 
erable cause deprive the estate of his 
services just when they were most needed. 
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In many cases, also, the person appointed 
turned out to be incompetent or careless, 
so that the estate was neglected, and 
dissipated or allowed to deteriorate. 
Moreover, there had been a number of 
frauds committed by persons who had 
trust funds to administer. The act was 
designed to provide means for avoiding 
these difficulties and dangers, and for 
protecting estates from the expenses and 
losses which resulted therefrom. In 
the succeeding portion of this article 
an attempt is made to give in condensed 
form some idea of the degree of success 
attained by the act, and the public 
trustee’s office organized thereunder, in 
supplying the needs above indicated. 
Availability. The public trustee may 
be named as executor or trustee, or both, 
in a will; may be appointed administra- 
tor of a solvent estate either originally 
or as successor of a prior executor or 
administrator; may be named as trustee 
in an instrument creating a settlement 
such as a life estate, or may be appointed 
such trustee as successor of a previous 
trustee; may act either alone, or as one 
of two or more joint executors, admini- 
strators or trustees; and may be called 
upon to perform certain other duties 
under special Acts of Parliament. He 
and his staff are readily accessible to all 
interested parties. The central office is in 
London, but branch offices may be es- 
tablished elsewhere from time to time 
under deputy public trustees acting as 
subordinates of the public trustee. 
An estate or trust may be administered 
from the central office or a branch office 
as the public trustee directs. Under 
certain circumstances, the public trustee 
may decline to act as executor or admini- 
strator, or to accept a trust. For instance, 
he will not manage a continuing business 
enterprise, or administer an insolvent 
estate, or undertake a trust exclusively 
for religious or charitable purposes. 
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But he does not decline to act in any 
proper case, and is especially enjoined 
by law to assume the administration 
of small estates. Where he has been 
named as executor in a will, and has 
signified his acquiescence in the desig- 
nation, the will may be deposited with 
him for safe keeping during the lifetime 
of the testator, and a receipt taken there- 
for. 

Continuity. As appears from the 
portion of the act quoted at the head of 
this article, the public trustee is at once 
an official guaranteed by the Govern- 
ment and a corporation sole ‘“ with 
perpetual succession.’”’ No other corpor- 
ate trustee can hope to assert its perman- 
ency so confidently. In him the public 
have an executor or trustee who will 
never die, never become incapacitated, 
and never fail or be dissolved. 

Legal Capacity. The public trustee, 
himself an able lawyer, has forty-one 
lawyers and other employees on the 
legal side of his office as at present or- 
ganized. This force, chosen with an eye 
to fitness for the kind of work it is en- 
gaged on, is constantly studying and 
applying the laws which bear upon the 
special class of cases coming before it. 
The public trustee, with this highly spec- 
ialized corps of assistants, is an expert 
on all questions of law which can arise in 
connection with the performance of his 
duties. 

Business Capacity. The law and rules 
governing the public trustee’s office, and 
the plan upon which it is organized, re- 
quire him to maintain unceasing effici- 
ency in handling all matters of a per- 
sonal and business character coming 
under his control, and to be equipped 
with the varied knowledge necessary 
to that end. In addition to ample 
provision for taking over an estate and 
administering its fixed properties, a 
special department is constantly engaged 
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in collecting, verifying and classifying 
information concerning investments in 
all parts of the world. Investments 
may be made in any safe security author- 
ized by the instrument creating the trust, 
and generally, upon taking over an 
estate, the public trustee finds that he 
can improve not only the character and 
stability of the capital, but also the 
income. In investing the money of an 
estate he distributes it geographically 
as well as commercially, so that it may 
not be subject to the fluctuations and 
risks of a single locality, or of a single 
industry. His varied and extensive 
experience and absolute disinterested- 
ness make him a better guide for the 
care and investment of an estate and its 
moneys than any other corporation or 
individual can possibly be. A private 
trustee can rarely hope to do more for 
the estate than give it the benefit of his 
judgment in selecting those upon whose 
opinion in such matters he must rely, and 
is generally without means for keeping 
under ready observation the investment 
when made and thus minimizing the 
risk of loss or depreciation. 

Economy. One of the conditions which 
the public trustee must meet is that his 
services shall be so cheap as to be avail- 
able to all classes, rich and poor. In ac- 
cordance with the provisions of the 
Public Trustee Act the fees are to be 
arranged from time to time so as to pro- 
duce an annual amount sufficient to 
discharge the salaries and other expenses 
incidential to the working of the act and 
no more— the public trustee’s office is to 
be self-supporting, but not profit-earn- 
ing. The fees charged, originally low 
enough to be considerably less than the 
average expense to estates and trusts 
for like services, have been once reduced 
because they were found to be more than 
sufficient to pay expenses, and further 
reductions are expected to be made in 
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the future. In addition to the low fees, 
savings are undoubtedly made in most 
cases through the expert knowledge 
brought to bear upon the administration 
of the estate and the placing of invest. 
ments. And by employing the public 
trustee an estate is ever afterward saved 
the expense of securing and appointing 
a new trustee because the first one has 
died or become otherwise incapacitated, 

Security. The public trustee’s respon- 
sibility is insured by an ample govern- 
ment fund, the state guarantecing his 
honesty. Moreover, all the officers and 
employees of his office are placed under 
bond for such sum as the Treasury may 
from time to time require. His books 
and accounts, and the money and prop- 
erty in his hands and under his control, 
are regularly audited, checked, and 
verified by government auditors, and at 
the request of an interested person a 
special audit by a chartered accountant 
may be had of an estate or trust. Sub- 
ject to such information as interested 
parties are entitled to, and to the direc- 
tion of the court, strict secrecy is required 
of the officersand employeesof the public 
trustee’s office in respect to every es- 
tate or trust in course of administration 
by him. And finally, any person ag- 
grieved by an act, omission or clecision 
of the public trustee in relation to an 
estate or trust may take the matter be- 
fore the proper court, and the court may 
thereupon make such order in_ the 
premises as it deems just. 

Expansion and Present Condition. The 
public trustee renders his annual report 
as of April first for the twelve months 
ending March thirty-first, and the suc- 
cess and popularity of the office is amply 
demonstrated by the report for 1912, 
which includes a statistical review of the 
four years and three months, beginning 
January first, 1908, and ending March 
thirty-first, 1912, since the act went into 
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eflect. The number of cases of executor- 
ships, trusts, etc., accepted by the public 
trustee in the first three months of 1908 
was 63, of the value of £384,317; for 
the twelve months ending March thirty- 
first, 1909, the number of cases was 381, 
of the value of £3,133,523; for the twelve 
months ending March thirty-first, 1910, 
the number of cases was 622, of the value 
of £4,989,191; for the twelve months 
ending March thirty-first, 1911, the 
number of cases was 877, of the value of 
£6,548,641; and for the twelve months 
ending March thirty-first, 1912, the 
number of cases was 1,050, of the value 
of £8,626,315. This gives a total of 2,933 
cases, of the value of £23,681,987, in 
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of officials and employees in the office had 
grown to two hundred and twenty-five, 
of which eighty-five were in the account- 
ant’s department, forty-one on the legal 
side, twenty-two on _ the _ business 
(including investment and _ brokerage) 
side, twenty-one in the filing depart- 
ment, nine in the cashier’s de- 
partment, and forty-six classed as 
stenographers, miscellaneous clerks and 
messengers. 

The public trustee says in his report: 
“Persons of means above the average 
have availed themselves as freely of the 
advantages of the statute as any other 
class. It would seem that these value the 
security of the state guarantee, the eco- 
nomy of a permanent trustee, and the 
freedom to nominate an executor or 
trustee who will certainly survive them, 
who from the measure of his success is 
necessarily highly skilled and experienced 
in his duties, and who, being remun- 
erated, acts without any sense of per- 
sonal obligation arising. Moreover, the 
fact that the feesare not to be profit-bear- 
ing gives a mutual character to the de- 
partment, so that those who resort to 
it assist each other in effecting a reduc- 
tion in the cost of administration. It 
is undeniable also that the success which 
has attended the work of investment has 
proved an attraction.” 









4 something over four years. In addition 
ol there were at the date of the report 126 
ind trusts, of the value of about £1,000,000, 
- in the course of being transferred from 
‘s previous trustees to the public trustee; 
= and 2,020 applications had been received 
ub- from intending testators, whose estates 
ted were of the aggregate value of £44,030,- 
al 000. Thus, the total value of the business 
red of all kinds, present and prospective, 
bic negotiated by the office in a little over 
- four years was approximately £68,7 12,- 
pid 000, or about three hundred and thirty- 
ag fixe million dollars. There had also been 
- deposited with the public trustee for 
bs safe custody 1,166 wills; and the number 
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the city courts for a little collection 
agency, was to argue on behalf of the 
defendant a motion for a new trial. 
When the case was called, he jumped 
to his feet, surveyed the table full of law 
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books at his side, and then smiled 
avariciously at the judge as he began 
his address. 

The first ten minutes were spent in 
telling the judge how he had ruled that 
the stenographic notes taken at a pre- 
vious trial by a court reporter who was 
employed by the plaintiff were privi- 
leged and could not be read in evidence 
for the purpose of impeaching the plain- 
tiff on the subsequent trial of the same 
case. This point he iterated and reiter- 
ated until finally the judge interrupted 
him as follows: 

“Yes, Mr. , | held that on the 
showing made by you, the stenographic 
notes of the reporter employed by the 
plaintiff at the first and second trials 
of this case were privileged, and could 
not be read in evidence as you requested 
for the purpose of impeaching the 
plaintiff’s testimony at this third trial.” 

“Yes, sir, that is it exactly,” replied 
the attorney, gloating over the admission 
and rubbing his hands in gleeful exul- 
tation as he glanced at the table full 
of law books at his side and continued: 
“Tl have here a great number of cases, 
and I shall show your honor that you 
have made a very grave error and that 
every one of these cases, yes, sir, every 
one of them, bears me out in my con- 
tention that the reporter’s notes are 
not confidential and should have been 
admitted.” 

“IT shall be glad to be enlightened,” 
calmly replied the judge, somewhat 
irritated by the attorney’s attitude. 

Then the attorney began to read and 
quote from his cases, beginning at one 
corner of the table, and continuing row 
after row until he had consulted each 
volume. Each case the judge quickly 
dismissed with, ‘“‘That was an official 
reporter,” ‘“‘That reporter was not em- 
ployed by the party sought to be im- 
peached,” ‘“‘That holds merely that 


The Green Bag 


the stenographic notes may be intro. 
duced, which I hold is bad law,” o 
“‘That holds that the notes themselves are 
not admissible, and are merely private 
memoranda, not made for the purpos 
of binding any one.” 

“What I want you to show me,” 
continued the judge, “is a case which 
holds that you, the defendant, can call 
the plaintiff’s private stenographer and 
have him read his notes, taken at a 
previous trial of the same case, for the 
purpose of impeaching the plaintiff, 
without first showing that those notes 
are not confidential. I held that unles 
you showed those notes were not privi- 
leged, those notes were just as much 
privileged, under their objection, as 
were or are those of the attorney's 
private stenographer in his office.” 

“But, your honor,”’ smiled the attor- 
ney, “this testimony was given in open 
court. I have taken a great interest 
in this case, and have searched all the 
state and federal reports, and there is 
not a single case in the whole United 
States — no, not even in all England 
or Ireland, where the other side’s re 
porter was called for the purpose of 
impeachment. But I have here cases 
where it holds that I can call the oppo- 
site attorney and have him testify a 
to what took place in open court. Why 
then can’t I call the reporter for the 
other side also? Proceedings in open 
court are not confidential or privileged, 
and anybody can testify to them.” 

“Yes, I agree with your latter 
statement,” said the judge. ‘But if 
this has never been done before, do you 
think we should start anything so per 
nicious as this would be likely to be 
come in the hands of an unscrupulous 
attorney?” 

The attorney then, gathering fresh 
hope from this concession, launched 
furiously into the testimony of the case, 
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tirading the plaintiff, who by the way 
was a member of the bar, with the most 
bitter remarks of being a privileged liar, 
a falsifier, and a perjuror, whose proper 
home was in the county jail, where 
the Court would have been obliged to 
send him had he listened to the testi- 
mony which was offered. 

The court interrupted him and 
cautioned him for the tenth time to 
confine himself to the record in the case, 
concluding, “If such testimony was 
given, why didn’t you call the judge who 
heard it to testify from his notes? He 
was available, and you had the oppor- 
tunity.” 

“Why didn’t I call that, Judge? Be- 
cause he made them take a non-suit!” 
he retorted, and then began a most 
outrageous and scandalous attack on 
that judge, concluding: “If you could 
have seen Hopkins, who was so sore 
at me that he sat up there in his chair 
swelled up like a big, fat, red porpoise, 
with tears of rage rolling down his 
cheeks! Why, he almost sent me to 
jail. Pretty near! Why he even called 
me a shyster, and then in place of giv- 
ing me judgment as I was entitled to, 
he turned to the plaintiff and made 
him take a non-suit! What good 
would it have done me to have called 
him!”’ 

“Mr. ,’ interrupted the judge 
again. ‘“‘Let me say this: You have 
defended this case as faithfully as I have 
ever seen any case defended. There 
was not a single point that you did 
not take advantage of, and if there was 
any evidence such as you now claim, I 
am sure you would have spared no 
effort to produce it. Besides, judgment 
has twice before been entered in favor 
of the plaintiff here, and each time you 
have had it set aside on some trivial 
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technicality. Justice must be done 
some time, and as you have not shown 
a single authority to aid you in your 
motion, I must therefore overrule your 
motion for a new trial.’ 

“Why, your honor, if I may get con- 
fidential, I have spoken to thirty-one 
judges of this court about this point, 
and not a single one would hold that 
the notes are privileged, and I am sure 
it will be reversible error.” 

“T don’t know what your relations are 
to the judges of this court, but don’t 
you think they may all be wrong? I 
do not say I can’t be wrong, even after 
hearing all the facts and the law that 
has been produced in the case. How- 
ever, if you are going to get confidential 
I may say I have spoken with one of 
the Supreme Court justices about this 
point. I am not saying what he said, 
but I have a great deal of respect for 
his opinion. Besides, in all my prac- 
tice and as a member of the bench, I 
have never met this point before, and 
I have given it considerable attention 
myself. I could find no place where 
it has been allowed, and I have finally 
come to the conclusion that your point 
is wrong both in principle and in virtue. 
Your motion is overruled. Judgment 
will stand.” 

“Exception!” growled the attorney, 
and then, turning to the plaintiff, he 
grunted under his breath, “It will be 
a damn long while before you enjoy 
any of that money.” 

And then the listeners all wondered 
through what mode of reasoning had 
the judge arrived at this ruling, and 
what value as evidence, if any, have the 
stenographic notes of the reporter for 
the other side when he has been sub- 
poenaed duces tecum and asked to read 
them. 

















Qualifications for Judicial Position 


By DuANE Mowry, LL.B. 


T IS not enough to say what the 
judicial officer shall not be. Mere 

negative statements can rarely, if ever, 
satisfactorily explain or define anything. 
Such statements are usually out of 
harmony with a truly constructive policy 
or seeming. They do not supply the 
reasonable demands of the inquisitive 
mind. They are disappointing. 

In the quest for knowledge of any 
subject, it is the enlightened view, clear, 
positive and unequivocal, that is sought. 
This is informing. It is satisfying. 

The ideal judge must bea good listener, 
honest and industrious. Need a more 
comprehensive definition of the worthy 
judge in action be suggested? Why 
does it not meet all of the reasonable 
requirements of the case? It is true 
that it is not a technical definition. It 
does not tread upon the territory of the 
scholar. It is not even intimated that 
the judgehead must be learned in the 
law. How then, it may be asked, can 
such an unscientific and “‘loose”’ definition 
be justified ? 

The answer is not difficult. Three 
primary requirements are contemplated 
by the suggested definition, viz.: the 
ability to listen, the possession of charac- 
ter, integrity, and the willingness to 
work. If the court has the patience 
to listen to what may be said in the wit- 
ness box and at the bar, if he has the 
qualities of a decided character, a lively 
sense of justice and equity, if he is willing 
to labor diligently in order that the truth 
may be evolved from the law and the 
facts in the case in hand, so that the 
legal rights of the parties may triumph, 
surely such a judge accords with both 
judicial worthiness and judicial idealism. 


But the need of legal learning, of 
having a liberal education, is not to be 
minimized. It is of paramount impor. 
tance that the strong judge should come 
to his judicial responsibilities after he 
has passed through the schools both 
of theory and of experience. Thie judge 
should be a lawyer who has _ become 
pre-eminent in his profession by reason 
of his hard common sense, a quality 
which he has shown in the trial of causes; 
by reason of the varied experiences 
which his active practice of the law 
has given him; by reason of his dis- 
position to dig deep and plod long and 
unremittingly in attempting to solve 
intricate aid difficult problems of law 
and of fact; by reason of his utter and 
complete disregard of the personnel 
of both litigants and attorneys in every 
case which might be heard in his court; 
by reason of his ability to absorb every 
point of merit on either side of every 
litigated matter coming on to be heard 
before the court; by reason of his great 
familiarity, not only with the law, but 
with all debatable matters pertaining 
to the history of the law and of our 
country and its varied and _ increasing 
institutions. In a word, the really 
great and good judge should be a student 
of our country, of its needs and of its 
demands, as the same may be made 
manifest by our rapidly developing, 
increasing, and changing conditions, 
both under the constitutions and_ the 
laws enacted under and by virtue of 
them. 

It is of small moment where, for in- 
stance, the occupant of the bench of 
our national Supreme Court may live 
or what is his political belief. These 
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are matters of minor importance. In 
making appointments to courts of last 
resort, it is not always wise to advance 
sitting members of the lower courts. 
The best equipped and available mem- 
ber of the legal profession, on the bench 
or off of it, should receive this judicial 
distinction and honor. All thought of 
favoritism, of political considerations, 
of geographical location, should be 
ignored. Let the would-be appointee 
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be a clean man, of profound learning, 
particularly in the law, of great industry, 
of an unsullied personal life, with an 
inherent love of legal justice. Cast 
aside mere reputation, which may, or 
which may not be, well deserved. Give 
us instead character in its largest 
and broadest sense. These are a few 
of the significant qualifications for the 
occupants of the bench of this coun- 
try. 
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CONFLICTING USES OF ELEC- 
TRICITY 


The Law relating to Conflicting Uses of Electricity 
and Electrolysis. By George F. Deiser, of the 
Philadelphia bar. T. & J. W. Johnson Co.,Phila- 
delphia. Pp. xv, 128+ 10 (index). ($2.50.) 


HE text-book which is probably the 

most useful to a practising attor- 
ney is one which covers a narrow subject 
exhaustively, for there he can find not 
only all the law on a case within the 
scope of the book, but can find it without 
wading through the extraneous matter 
and generalities of which the usual text 
seems chiefly to consist when definite 
information is desired on a_ specific 
point. Mr. Deiser’s ‘‘Conflicting Uses 
of Electricity and Electrolysis” is an 
admirable example of this type. The 
book deals not only with a narrow sub- 
ject, but with one of comparatively 
recent origin, the principles of which 
are not very generally understood. In 
clear and concise language Mr. Deiser 
lays down the general rules which con- 
trol the liability of users of the electric 
current to the public and to each other 
and follows with a thorough analysis 
of the leading cases. The book does 
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not discuss tort actions for the negligent 
use of electricity but confines itself to 
the more subtle problems which arise 
between electric light, telephone and 
telegraph and electric railway companies, 
out of the disturbing effects which 
electric currents in close proximity 
inevitably exert on each other in their 
normal operation. 

The latter part of the book, which 
comprises in all but one hundred and 
thirty-eight pages, is a full consideration 
of the electrolytic action of escaping 
and grounded currents upon gas and 
water pipes, the steel work of buildings 
and the like. All the cases up to the 
date of publication have been included. 
The book should prove particularly 
useful to lawyers interested in the law 
of public service companies and muni- 
cipal corporations. 


HISTORY OF THE CALIFORNIA 
BAR 


History of the Bench and Bar of California. 
Edited by J. C. Bates. With portraits. Bench 
and Bar Publishing Co., San Franciso. Pp. 572. 

HE greater part of this book is 
made up of short biographies of 
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several hundred members of the con- 
temporary bench and bar of California 
and of obituary notices of a few other 
recent leaders of their profession. About 
one-third of the book, however, consists 
of some prefatory chapters on the history 
of the legal profession in California. 
The author was a college-mate of the 
late Thomas B. Reed, and they taught 
school in California after their gradua- 
tion from Bowdoin College until the 
close of the war, when Mr. Reed went 
back to his home in Maine. From his 
long residence in California, the author 
is thus able to write of earlier conditions 
with intimate knowledge, and he has 
absorbed a large amount of anecdotal 
and reminiscent lore of his profession, 
which makes his pages entertaining. 
Some of the most interesting of these 
stories deal with the way justice was 
administered in a rough frontier com- 
munity. 


INDERMAUR AND THWAITES’ 
EQUITY 


A Manual of the Principles of Equity: A con- 
cise and explanatory treatise intended for the use 


of students and the profession. By John Inder- 
maur and Charles Thwaites. 7th ed., by Charles 
Thwaites, Solicitor. George Barber, London. Pp. 
xxxii, 515+ 46 (appendix of statutes) + 56 (index). 
(20s.) 


HE treatise of Indermaur and 

Thwaites, designed primarily for 
the use of students, but incidentally 
for the use of the profession to a minor 
extent, is distinguished by great clear- 
ness of statement, and the American 
lawyer may find it serviceable if he 
desires to ascertain the English doctrines 
of any branch of equity. The work 
has been brought down to date in a 
careful new edition revised and in part 
rewritten, which cites over 360 cases 
that did not appear in the preceding 
edition. Tulk v. Moxhay, which has 
occasioned considerable discussion, is 
treated in the chapter on injunctions. 


The inclusion of the text of the Trustee 
and Partnership Acts is a convenience. 


EDUCATION AND CITIZENSHIP 


The Relations of Education to Citizenship. By 
Simeon E. Baldwin. (Yale Lectures on the Respon. 
sibilities of Citizenship.) Yale University Press, 
New Haven; Oxford University Press, London, 
Pp. 171+ 6 (index). ($1.15 met.) 

HIS book constitutes the ninth 

volume of Dodge Lectures de. 
livered at Yale University on a founda- 
tion the object of which is to promote 
among ‘educated men of the United 
States an understanding of the duties of 
Christian citizenship, and a sense of 
personal responsibility for the perform- 
ance of those duties.” The subject 
covered by the title of Governor Bald- 
win’s lectures suggests the opportunity 
for a thoroughgoing appraisal of the 
purposes underlying our system of 
education, or for a critical survey of 
our institutions of higher education. 
Neither of these tasks is attempted; 
on the other hand the author has pro- 
duced a series of desultory and rather 
commonplace discourses, embellished 
with literary allusiveness and aptness 
of comment, but thin in substance. 


DONOVAN’S MODERN JURY 
TRIALS 

Modern Jury Trials and Advocates: Containing 
Condensed Cases, with Sketches and Speeches 
of American Advocates; The Art of Winning Cases 
and Manner of Counsel Described, with Notes and 
Rules of Practice. By Judge Joseph W. Donovan. 
Fourth revised edition, enlarged. Banks Law 
Publishing Co., New York. Pp. xxi, 719. ($4.50.) 
MOST interesting book and one 
which it is a real relaxation to 
read is the latest edition of Judge 
Joseph Donovan's ‘Modern Jury Trials.” 
Although it contains many examples 
of that ornate oratory which has well- 
nigh vanished from the court room, 
it is full of striking arguments, clever 
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bits of cross-examination, and hints 
upon trial work, which cannot but 
prove useful to the advocate. The ex- 
tracts from reports of trials include the 
trials of Major-General Sickles, of 
Vanderpool, and of Beecher, the Burch 
divorce case, the Babcock conspiracy 
case, and the Haywood case. Among 
the opening and closing arguments and 
addresses are specimens of the work 
of Voorhees, Graham, May, Choate, 
Webster and Butler as well as many of 
more recent date. Well chosen and 
condensed as are the selections, it is to 
be regretted that they are not arranged 
and indexed in a more methodical order. 
The book should however find a place 
in the library of every advocate. 


MARGARET DWIGHT’S JOURNEY 
TO OHIO 
A Journey to Ohio in 1810, as recorded in the 
journal of Margaret Van Horn Dwight. Yale 
Historical Manuscripts. Edited with an intro- 
duction by Max Farrand. Yale University Press, 
New Haven. Pp. 64. ($1 met.) 
HIS journal of a rough wagon trip 
from New Haven to Warren, Ohio, 
made by a girl of twenty, the niece of 
President Timothy Dwight of Yale, is 
interesting chiefly because of its vivacious 
description of the experiences of travel 
at a time when roads were poor and 
taverns ill-kept. The editor may prop- 
erly speak of it as a ‘‘perfect gem,”’ with 
respect at least to its charming anima- 
tion of style, though the historian will 
probably find it too trivial to light up 
much more than the surface of the man- 
ners and customs of the period. 


FORENSIC ELOQUENCE 


Classics of the Bar: Stories of the World’s Great ° 


Jury Trials and a Compilation of Forensic Master- 
pieces. V. 2. By Alvin V. Sellers. Classic Pub- 

lishing Co., Baxley, Ga. Pp. 321. ($2.) 
HE selections here brought together 
are of the same character as those 
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in the first volume, previously reviewed 
in these pages (21 Green Bag 641). The 
forensic orators here represented in- 
clude Ben Hardin of Kentucky, A. K. 
Syester of Maryland, Daniel Webster, 
William J. Hadley of Albany, and 
Senator Daniel W. Voorhees of Indiana. 
The speech of Webster in the White 
murder trial at Salem, Mass., occupies 
many pages. Besides the arguments in 
criminal cases the compiler has gone out- 
side the purely forensic field to reprint 
Mayor Gaynor’s address delivered before 
a club on “The Trial of Jesus from a 
Legal Standpoint.”’ 


NOTES 


The report of the twenty-fourth annual meet- 
ing of the Virginia State Bar Association at Old 
Point, Va., last August contains the president’s 
address on “The Present Status of the Trust 
Question,” delivered by J. F. Bullitt of Big 
Stone Gap; the annual address by Judge Martin 
A. Knapp, presiding Judge United States Com- 
merce Court, on ‘Transportation and Combina- 
tion’; and the following papers: ‘‘Constitu- 
tional Amendment in Virginia,” by Fred Harper 
of Lynchburg; ‘Some Observations on the 
American Doctrine of Judicial Review,” by 
James E. Heath of Norfolk; ‘Is Virginia EntitleP 
to Compensation for the Cession of the North- 
west Territory to the National Government?” 
by E. Hilton Jackson, of Washington, D. C. 


The Proceedings of the thirty-sixth annual 
meeting of the Illinois State Bar Association 
contains the discussions of reform of procedure, 
recall of judges, and recall of judicial decisions 
which took place at the sessions in Chicago last 
April. The meeting was opened by an able 
address by the President, Horace Kent Tenney, 
and representatives of bar associations of many 
other states were present in response to an in- 
vitation and expressed their views. 


The Proceedings of the twenty-ninth annual 
meeting of the Missouri Bar Association at 
Kansas City on September 22 and 23, 1911, con- 
tain the President’s address and several other 
interesting papers, among them, ‘The Artificial- 
ity of Our Law of Evidence,” by Simeon E. 
Baldwin. 
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Articles on Topics of Legal Science 
and Related Subjects 


Age of Consent. ‘The Age of Consent and 
its Significance.” By Anna Garlin Spencer. 
Forum, v. 49, p. 406 (Apr.). 

The article deals with the close relation be- 
tween a low age of consent and the employment 
of young girls in prostitution. The majority of 
the states of the country have raised the age of 
consent, though not always to the age of eigh- 
teen, which is necessary for full protection. But 
many states having “nominally high age limits 
have actually law protection” on account of 
lack of penalties and confusion between old and 
new laws. 


Anticipatory Breach. See Contracts. 


Biography. ‘The Remarks of the Attorney- 
General and the Response of Mr. Judah P. 
Benjamin, at the Dinner in the Inner Temple 
Hall, London, June 30th, 1883.”" 1 Georgetown 
Law Journal 146 (Mar.). 


The farewell of Mr. Benjamin to the English 
bar. 


Commerce Court. ‘The Commerce Court 
Question.” By Samuel O. Dunn. American 
Economic Review, v. 3, p. 20 (Mar.). 

“The foregoing discussion has led to several 
definite conclusions regarding the points in- 
volved in the Commerce Court controversy. 
These are that as the law now stands: First, the 
cost of maintaining the Commerce Court is not 
a needless expense. Second, expedition in the 
hearing of rate cases is desirable, and has been 
increased under the Commerce Court act. Third, 
the present jurisdiction of the courts over ques- 
tions of law and over mixed questions of law 
and fact involved in rate cases is such that ex- 
pert knowledge on the part of the judges that 
decide them and uniformity in their decisions 
are highly desirable. Fourth, the Commerce 
Court has not manifested a greater tendency to 
interfere with the work of the commission than 
other federal courts have or probably would, 
but has upheld it in a larger proportion of cases 
than the circuit courts or the Supreme Court. 
Fifth, the court has not manifested a bias in 
favor of the railways, for it has decided a larger 
proportion of cases against them than either the 
circuit courts or the Supreme Court. Sixth, the 
Commerce Court, by holding that shippers might 
appeal from the commission to it, did assume a 
wider jurisdiction than the law gives it, but its 
decisions in the important cases in which it has 
overruled the commission have apparently fol- 
lowed closely precedents established by the 
Supreme Court. The case for the court’s 


abolition has not been established; not, at least 
on the grounds assigned. : 
“All these things may be true, and yet the 
present system of federal regulation may be defec. 
tive because of faults in the statutes which created 
the Interstate Commerce Commission and the 
Commerce Court, and under which they work, 
It may be that the law should make clear that 
the courts are not to review the commission on 
issues of fact at all. This unquestionably 
would reduce the importance of having a special 
court to review the commission’s decisions.” 


“The Commerce Court.” By Assistant to the 
Attorney-General James A. Fowler. — North 
American Review, v. 197, p. 464 (Apr.). 

“It is true that out of twelve cases decided 
by the Supreme Court on appeal from the Com- 
merce Court ten have been reversed, but as 
they were the first cases heard by the Court 
and there were seven reversals out of eleven 
appeals from the circuit courts, this but demon- 
strates that this branch of the law is an intricate 
one, and shows the advantage in having the cases 
heard by a court familiar with its principles. 
The court will, of course, at once adapt itself to 
the views of the Supreme Court, and if permitted 
to continue criticism of its action will doubtless 
soon cease.” 

Conflict of Laws. “When will the English 
Courts Follow a Foreign Grant of Probate or 
Administration?” By E. Leslie Burgin. 29 Law 
Quarterly Review 38 (Jan.). 

“Summarizing the decisions, it may be said 
that unless a very strong case of inconvenience is 
brought to the notice of the English courts, the 
appointment made by the courts of the domicile 
will be given effect to in this country.”’ 

“The Extraterritorial Force of Personal 

Statutes.” By F. Granville Munson. 15 Colum- 
bia Law Review 314 (Apr.). 
_ “If the idea of a statute personal, therefore, 
is referred to as from the civil law, it should be 
understood that the writer is speaking of the 
civil law as it once existed rather than as tt 
exists today and merely to use a convenient term 
in contrasting the idea of a personal law witha 
law depending on territoriality.” 

“Locus Regit Actum and Wills of Foreigners 
in France. By P. Gide. 29 Law Quarterly Re- 
view 42 (Jan.). 

Conservation of Natural Resources. See 
Water Power. 

Consular Officers. ‘Rights of Consular 
Officers to Letters of Administration under 
Treaties with Foreign Nations.” By Frederic R. 
Coudert. 13 Columbia Law Review 181 (Mar.). 
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“From the standpoint of international rela- 
tions and the position of the United States, as a 
Jeader in the cause of amicable relations between 
the nations, it is hoped that the Supreme Court 
will take a broad view of these questions un- 
aflected by any doctrine of state rights which, 
where international considerations are con- 
cerned, should not be allowed to play a role which 
may cripple the efficiency of our National Gov- 
ernment and tend to isolate us in the family of 
nations.” 


Contingent Remainders. See Perpetuities. 


Contracts. ‘‘The Rescission of Executory 
Contracts for Partial Failure in Performance, 
II.” By C. B. Morison. 29 Law Quarterly Re- 
view 61 (Jan.). 

Continued from 28 L. Q. Rev. 398 (see 24 
Green Bag 562). 

“An absolute refusal to perform is no more 
than an offer to rescind, though is it sometimes 
called ‘anticipatory breach.’ If the offer to 
rescind is accepted, the contract isrescinded. In 
cases of repudiation the intention of the default- 
ing contractor is all-important. In cases of 
actual breach of sufficient importance to justify 
rescission, the intention of the party in default 
is quite immaterial, as the question is: Does 
the breach amount to a sufficient failure of con- 
sideration to justify rescission? It may be that 
an actual breach sufficient to warrant rescission 
is not only involuntary, but has occurred in 
spite of every effort of the party committing it to 
fulfil his promise.”’ 

“The Doctrine of Consideration.”” By Clar- 
ence D. Ashley. 26 Harvard Law Review 429 
(Mar.). 

“After all these years of discussion and adjudi- 
cation, well-trained lawyers are still in doubt as 
to fundamental questions concerning considera- 
tion. There is not even a full agreement as to 
what it is. I believe that an able judge might, 
by an authoritative statement, overrule the 
entire doctrine, and declare that the common- 
jaw rule of consideration is not now enforced.” 

See Legal History. 

Courts. 
lation. 


See Commerce Court, Social Legis- 


Criminal Law. See Legal History. 


Direct Government. 
Trial— The Oregon Election, 


“People’s Rule’ on 
November 5, 
1912.” By G. H. Haynes. Political Science 
Quarterly, v. 28, p. 18 (Mar.). 


“The data clearly indicate that the greater the 
number of measures upon the ballot, the smaller 
the proportion that will be approved. This 
probably results both from the relatively slight 
importance of some of the measures and from 
the increasing fatigue and decreasing attention 
of the voter. An initiative measure stands 
little chance of enactment unless it is a very 
brief proposal of a single, simple change in exist- 
ing law. The voters are showing a canny 
Wariness as to involved schemes for the radical 


233 


‘reform’ of their system of government, sub- 
mitted for their yes or no.” 


“A Teutonic Institution Revived.” By John 
D. Shafer. 22 Yale Law Journal 398 (Mar.). 


“Let the people resume the privilege of deter- 
mining directly and in their own persons what 
they will do or have done, as their ancestors 
did long ago. The referendum is therefore not 
a transitory invention of doctrinaires, but a 
practical, long tried institution, about to be 


_ brought back to us on the tide of time.” 


Election Laws. ‘The Rotten Boroughs of 
New England.” By Chester Lloyd Jones. North 
American Review, v. 197, p. 488 (Apr.). 

It will surprise many to learn that anything 
like the rotten borough system of British par- 
liamentary representation exists in this country. 
Yet a competent expert in political science can 
point out these conditions: — 

“Suppose an undeveloped state, such as IIli- 
nois was in 1850, had guaranteed to every town 
or county a fixed representation in the legisla- 
ture and suppose that these towns, jealous of 
their rights, refused to give up their ‘sacred 
constitutional right of representation.’ If this 
had been done perhaps some little frontier settle- 
ment which has since been left on one side as a 
piece of driftwood, untouched by the inflow of 
population, would now outvote Chicago. That 
would be un-American, but cases of that nature 
are not unknown in America. 

“‘Nine states are today bound by constitutions 
which protect just such a situation as this. 
The worst examples are in New England, where 
with the exception of Massachusetts not a single 
commonwealth is established on a true popular 
basis of representation. Except in Massachu- 
setts, every New England state bases its repre- 
sentation in some degree on localities instead 
of voting strength. The districts to which rep- 
resentatives have been allotted have changed 
in population, but the constitutions have not 
changed. The governments have lost their 
democratic character and have become in some 
cases extreme examples of governments by the 
few — little twentieth-century oligarchies. 

“The result is not explained by any growth of 
bossism. This oligarchy is one established by 
the constitutions, not by parties. How does it 
all come about?” 


Evidence. ‘Declarations in the Course of 
Duty — Herein of Refreshing Recollection.” 
By A. N. Whitlock. 11 Michigan Law Review 
376 (Mar.). 

The doctrine of declarations in the course of 
duty receives a logical exposition and Dean 
Wigmore’s extension of that doctrine and of the 


doctrine of refreshing recollection is cited with 
approval. 


Extraterritoriality. See Conflict of Laws. 


Federal and State Powers. ‘The Exercise 
of Federal Authority over Interstate Commerce 
as a Police Power.” By William C. Woodward. 
1 Georgetown Law Journal 129 (Mar.). 











234 


“By the Constitution the states divided only 
the field within which authority over commerce 
might be exercised, not the ends and aims which 
its exercise might be intended to accomplish. 
And the exercise of control by the federal 
government with that portion of the field con- 
veyed to it, whether in the interest of health, 
fair trade, morals, or the general welfare, is not 
an infringement on state rights, but in aid 
thereof.” 

“The Constitutional Right of Secession.” By 
Judge Eugene B. Gary, South Carolina Supreme 
Court. 76 Central Law Journal 165 (Mar. 7). 

A lengthy argument reviving the theory of 
“state’s rights.” 


Government. ‘The Need for a Constitu- 
tional Convention in Illinois.” By W. F. Dodd. 
7 Illinois Law Review 496 (Mar.). 

The present difficulty of amending the con- 
stitution is analyzed; while the writer recog- 
nizes that many constitutional changes of im- 
portance are urged, he does not champion any 
specific measures. 

“The Parliament Act and the British Consti- 
tution.” By Edward Jenks. 13 Columbia Law 
Review 232 (Mar.). 

In reply to Sir William Anson, Mr. Jenks 
defends some of the views he expressed in 12 
Columbia Law Review 32 (See 25 Green Bag 83). 


See Direct Government, Election Laws, Fed- 
eral and State Powers, Separation of Powers, 
Social Legislation. 


History. “The Hayes-Tilden Controversy 
for the Presidency.”” By Henry Watterson. Cen- 
tury, v. 86, p. 3 (May). 

An interesting ‘inside history” of the great 
contest, written by one who had a _ personal 
share in it and has deep appreciation for the 
character of Tilden. 


International Arbitration. ‘International 
Arbitration of Justiciable Disputes.” By Wil- 
liam W. Thayer. 26 Harvard Law Review 416 
(Mar.). 


“If the growing tendency to confine the object 
of international arbitration to the ‘settlement of 
disputes between states ... on the basis of 
respect for law’ is to prevail, then non-justiciable 
disputes will have to be excluded either im- 
plicitly or expressly from arbitration treaties. 
The scope of international arbitration would 
then correspond exactly to the scope of muni- 
cipal law as administered by the courts. Non- 
justiciable disputes which diplomacy had failed 
to adjust could be settled by mediation more 
properly than by arbitration. ... 

“The preceding remarks may seem somewhat 
reactionary to pacifists who hope for and ulti- 
mately expect a world treaty for the arbitration 
of all international disputes without reserva- 
tions. On the other hand, it may well be that the 
desired result can better be attained by treaties 
like those proposed by President Taft than by 


The Green Bag 


those of the Central American type: first, be 
cause they will meet with less opposition from 
opponents of the international peace movement 
in that they do not appear to be so extreme; 
and secondly, because the test of justiciableness, 
like the principles of municipal law, can be readily 
expanded to keep pace with the development of 
international civilization and the requirements of 
international opinion.” 


Interstate Commerce. See Commerce Court 
Federal and State Powers. 


Irrigation. See Water Power. 


Legal History. ‘Procedure in the Feudal 
Curia Regis." By George Burton Adams. 13 
Columbia Law Review 277 (Apr.). 


A striking article, evidencing an enormous 
amount of work in the investigation and com- 
parison of sources. The trial of the Bishop of 
Durham for treason, at the beginning of the 
reign of William Rufus, is the subject of a careful 
study. 

“From the cases which I have been able to 
bring together in text and notes, it does not 
seem to me possible to say that any definite 
procedure, or order of procedure, was required 
in the great Curia Regis as formally necessary, 
We can only say that certain forms or rules 
were so common, or in the case of some of them 
perhaps so universal, that there is a presumption 
that they were formal and required, of the nature 
of fixed rules. 

“There should be a formal opening in which 
the case of the plaintiff or appellant is stated; 
to this the defendant, or the accused, should 
make a formal answer, contradicere, or ‘ormally 
abandon his case. In the trial there might be 
much set argument and explanation addressed 
to the court by the parties, or their representa- 
tives, apparently under no very formal regula- 
tions, and evidence oral or written might be 
produced, and members of the court were free 
to interrupt by question or objection. Prob- 
ably both parties, certainly the accused, or the 
defendant, had the right to retire from the court 
and take counsel with his own men, but he could 
not have such counsel from the members of the 
court: they were his judges. The- court ren- 
dered judgment from time to time, as the suit 
went on, upon such questions as arose, prob- 
ably in the absence of the accused, and might 
even turn a judgment upon a special point into 
a final judgment upon the case as a whole. We 
get no evidence of any formal process by which a 
judgment was reached, by vote or otherwise. 
The majority opinion of the court plainly made 
the judgment, but what the opinion of the 
majority was seems to have been ascertained 
by free discussion and indicated often by the 
more or less disorderly outcries of the members 
of the court. When it was known, the party 
who had gone out was recalled and the decision 
formally announced to him, either by the 
moderator or by some member of the court 
designated for the purpose. The part taken by 
the King, or by the moderator of the court, in 
the ongoing of an ordinary case, and the amount 
of indirect influence which he might have on the 
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making of the final decision are left somewhat 
in doubt. It seems reasonably clear that when 
the King was a party in the case he took no part, 
or almost no part in the proceedings. 

“When we have, however, taken everything 
into account which seems to be at all formal, it 
must still be said that in judicial proceedings 
before the great Curia Regis there was much in- 
formality and much of the freedom of discussion 
of a deliberative body. This is only what we 
should naturally expect at a time when no sharp 
line was drawn, either in action or in theory, 
between the legislative and judicial functions 
of the Curia.” 

“The Original Drafts of the Statute of Frauds 
and their Authors.” By Prof. Crawford D. 
Hening. 61 Univ. of Pa. Law Review 283 (Mar.). 

With Dean Costigan’s recent article on the 
authorship of the Statute of Frauds (see 25 
Green Bag 192) this paper unites in offering 
scholarly results in the investigation of original 
documentary sources. Professor Hening has 
gone deeply into the subject of the original 
drafts, copies of which are produced. 


“Indictments for Adultery and Incest before 
1650.” By Arthur Cleveland. 29 Law Quarterly 
Review 57 (Jan.). 

Disproving the statement frequently made by 
legal historians that there was no common law 
jurisdiction of adultery for three centuries pre- 
vious to the Commonwealth Act of 1650, and 
that this offense together with that of incest 
was cognizable only in the ecclesiastical courts. 


“Debt, Assumpsit, and Consideration.” By 
Prof. W. S. Holdsworth. 11 Michigan Law Re- 
view 347 (Mar.). 

The distinguished writer attempts to state in 
his own way some of the results of the work of 
Ames, Pollock and Street. 

Martial Law. ‘Martial Law.” By Col. 
H. C. Carbaugh, U. S. A. 7 Illinois Law Review 
479 (Mar.). 

An exposition of the general subject, Ex parte 
Milligan and other federal cases being dealt 
with; there is a passing reference to the recent 
West Virginia cases of Nance and Mays. See 
p. 238 infra. 

Municipal Ownership. ‘Municipal Owner- 
ship of Public Utilities, I.’ By Carman F. Ran- 
dolph. 22 Yale Law Journal 355 (Mar.). 


The first part of an extended opinion on the 
legal aspects of municipal ownership. 


Patents. “The New Equity Rules as they 
Affect Patent Infringement Suits.”’ By Otto 
Raymond Barnett. 7 Jil. Law Rev. 465 (Mar.). 


“While the new rules should automatically 
obtain in all cases unless otherwise ordered by 
the court, nevertheless the court should have 
authority, in the sound judgment of the court 
and with the consent of counsel, to order that in 
specific cases the testimony may be taken and 
the case presented for hearing under the prac- 


tice which has obtained for the past fifty years. 
Such modification of the new rules would, on 
the one hand, render impossible the abuses 
which often arose under the old rules, and, on 
the other hand, would avoid the embarrassment 
limitations and complications which in certain 
cases will be inevitable under the new rules.” 


“The Oldfield Bill.””. By Otto Raymond Bar- 
nett. 22 Yale Law Journal 383 (Mar.). 


“If it be urged that evils exist in our patent 
system, and that this article merely criticizes 
the Oldfield Bill without suggesting anything 
better, the reply is that in so far as there are 
faults in our patent system, they relate to 
matters of procedure rather than to matters of 
substance. The theory and principles of our 
patent system are absolutely sound.” 


“Burden of Proof in a Suit for Profits in In- 
fringement of a Patent.’”’ By Needham C. Col- 
lier. 76 Central Law Journal 39 (Jan. 17). 

Discussing Westinghouse Electric Mfg. Co. v. 
Wagner Electric & Mfg. Co., 173 Fed. 361, 97 
C. C. A. 621; same case on appeal in Supreme 
Court, 32 Sup. Ct. Rep. 691. 


Perpetuities. ‘Whithy v. Mitchell Once 
More.”” By John Chipman Gray. 29 Law Quar- 
terly Review 26 (Jan.). 


Professor Gray now pays fuller attention in 
this article to the views of Mr. Charles Sweet, 
who defended a year ago the doctrine of Whitby 
v. Mitchell in 12 Columbia Law Review 199 and 
elsewhere. See 24 Green Bag 262. 


Procedure. ‘Legal Efficiency.” By Henry 
W. Jessup. 4 Bench and Bar (N. S.) 55 (Mar.). 

An application of the principles of “efficiency 
engineering” to the subject of the law. An 
interesting passage deals with punctuality as a 
judicial virtue. 

“It so happens that I have tried cases in 
almost every Judicial Department of the state. 
I have gone into the trial of a case in the Adiron- 
dack regions at nine a.m., with a half hour off 
at noon and an hour off at six and an evening 
session until ten p.m., getting in from ten to 
eleven hours a day and disposed of a case in three 
days that would have taken three weeks in New 
York County, convening at the fictitious hour 
of ten-thirty a.m., adjourning at one, recon- 
vening at two o'clock sharp (the word ‘sharp’ 
is a euphemism), and adjourning promptly at 
four. That is, a possible four and _ one-half 
hours which really means three and _three- 
quarters hours’ actual work done. Everybody 
knows this is true. Somebody ought to say it. 
And yet, from time to time, in order to keep up 
the spotlessness of the judicial ermine, when 
some poor devil of a lawyer pleads for delay or 
asks to be passed for the day when our interest- 
ing system of calling the calendar finds him 
unprepared in a particular case in one of these 
one hundred courts, there promptly appears an 
article in the paper attributing the law’s delay 
to the Jawyers, and containing some expressions 
of his views by the presiding judge, stating 
that he was ready to try and had called a cer- 
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tain number of cases in which appeal for delay 
had been made by unready lawyers.” 


See Legal History, Patents. 


Public Service Corporations. See Municipal 
Ownership. 

Quebec. ‘The Legal System of Quebec.” 
By F. P. Walton. 13 Columbia Law Review 213 
(Mar.). 

The somewhat complicated legal system of 


the Province of Quebec is here described by a 
member of the Montreal bar. 


Railway Rates. See Commerce Court. 


Real Property. ‘‘Power of Life Tenant to 
Dispose of the Fee.’’ By Prof. Albert M. Kales. 
7 Illinois Law Review 504 (Mar.). 


The subject is treated from the standpoint 
of Illinois law. 

See Perpetuities. 

Roman Law. ‘The Vocation of America for 
the Science of Roman Law.” By Rudolf Leon- 
hard, University of Breslau. 26 Harvard Law 
Review 389 (Mar.). 

“Roman law has a value for all nations, for 
two reasons. In the first place, the Roman 
jurists worked out a technical method of apply- 
ing law which has furnished models for every 
other law, even for wholly different legal sys- 
tems. Secondly, Rome developed certain funda- 
mental principles of private law which are char- 
acteristic of the special civilization of Europe. 
For both reasons America above all other 
nations has a vocation to foster Roman juris- 
prudence. First, because there is in America 
an excellent national technique of jurisprudence 
which may be compared with the Roman counter- 
part in order to shape an ideal theory of a per- 
fect exercise of the art of judicial decision of 
civil causes. Secondly, because the United States 
is the only country in which the different national 
cultures of Europe have been united in a new 
culture. Moreover, Munroe Smith has shown 
clearly that there are many legal analogies 
between ancient Rome and the United States 
arising from their common republican constitu- 
tion. (18 Columbia Law Review, 1904, p. 523 ff.) 
Therefore the duty of commenting upon and 
expounding the common interests and the com- 
mon ideas of right and law of the greater- 
European civilization has devolved primarily 
upon New Europe.” 

Separation of Powers. ‘Separation of 
Powers: Administrative Exercise of Legislative 
and Judicial Power, II.’ By Thomas Reed 
Powell. Political Science Quarterly, v. 28, p. 34 
(Mar.). 


The second installment of a paper referred to in 
24 Green Bag, p. 400. The point of view is in no 
sense controversial, attention being centered on 
an analysis of judicial decisions respecting the 
exercise of administrative functions. 


Social Legislation (Constitutionality). ‘‘So- 
cial Legislation and the Courts.” By W. F. 
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Dodd. Political Science Quarterly, v. 28, p. | 
(Mar.). 

“There are under this clause [‘due process of 
law’] no fixed or definite standards for determin. 
ing what laws are constitutional and what are 
unconstitutional.”” Judges are ‘‘policy-deter. 
mining officers’ whose political philosophy “‘is q 
matter of vital importance. . . . Judges are thus 
exercising political functions, without corre. 
sponding political responsibility; and inasmuch 
as such functions are being exercised in 2 manner 
opposed to public sentiment, popular criticism 
of the courts is a necessary consequence. . . 

“Except for the rather unfortunate lapse in 
the New York bake-shop case (Lochner v. New 
York, 198 U. S. 45) the Supreme Court of 
the United States has in the main taken a liberal 
attitude toward legislation aimed to meet new 
social and industrial needs.’”’ The writer also 
points out a distinct liberalizing tendency in 
the Supreme Courts of Wisconsin, Kansas, 
Michigan, and Illinois, inter alia. 

“In solving the problems which arise from the 
unduly conservative attitude of state courts on 
constitutional questions, the following steps may 
be necessary or desirable: — 

““(1) Amend section 237 of the federal J udicial 
Code so as to permit a wider appeal from state 
courts to the United States Supreme Court in 
cases involving federal constitutional questions. 

“‘(2) Introduce an easier method of amending 
state constitutions, in those states whuse con- 
stitutions are now difficult to amend. 

“(3) Remove ‘due process of law,’ ‘equal 
protection of the laws,’ and other clauses of a 
similar character from state constitutions, where 
those clauses merely duplicate limitations upon 
state action contained in the federal Constitu- 
tion. 

“(4) Require that no statute be declared un- 
constitutional unless the decision of the court is 
concurred in by more than a bare majority of 
the judges.” 

See Municipal Ownership. 

“The Progressiveness of the United States 
Supreme Court.”” By Charles Warren. 13 Colum- 
bia Law Review 294 (Apr.). 

An interesting summary, compiled with much 
care, of the progressive state social legislation 
the constitutionality of which has been upheld 
by the Supreme Court. 


Statute of Frauds. See Legal History. 


Tariff. ‘Schedule K.” By N. L. Stone, for- 
merly Chief Statistician of the Tariff Board. 
Century, v. 86, p. 111 (May). 

Full of information regarding the particular 
effects of the existing high tariff on the wool- 
grower, the manufacturer, the workman, and 
the consumer. 

Trade-Marks. ‘The Ingenuity of the In- 
fringer and the Courts.” By Edward S. Rogers. 
11 Michigan Law Review 358 (Mar.). 

The principles which should govern the pro- 
tection of trade-marks are clearly developed, 
with copious citations of cases. 
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“Registration of Trade-marks.” By J. Nota 
McGill. 1 Georgetown Law Journal 152 (Mar.). 


Uniformity of Laws. ‘‘The Effect of the 
Uniform Warehouse Receipts Act.” By Barry 
Mohun. 13 Columbia Law Review 202 (Mar.). 


“Those who have taken an active interest in 
the Uniform Warehouse Receipts Act have hoped 
that its passage by the several states would ac- 
complish a real public service. The progress 
thus far made seems to justify a realization of 
that hope.” 


Water Power. A number of able articles on 
this subject are published in 19 Case and Com- 
ment, March, 1913. They include: ‘“‘Who Owns 
the Water Powers?” by Rome G. Brown; ‘‘Gov- 
ernmental Diversion of Nontidal Waters,” by 
George J. Couch; ‘“Percolating Water and the 
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Common Law,” by Henry P. Farnham; “Corre- 
lative Rights in Percolating Waters,’”’ by L. A. 
Wilder; “The Law of Irrigation in the Far 
West,” by Hon. John B. Clayberg; “Early 
History of the Doctrine of Appropriation,’ by 
Joseph R. Long; and “‘The Reclamation of the 
Arid West,” by Hon. Stanley E. Bowdle. f 

Wills and Administration. See Conflict of 
Laws, Consular Officers, Real Property. 

Workmen’s Compensation. ‘The Law of 
Procedure under the Illinois Workmen’s Com- 
pensation Act.” By Samuel A. Harper. 7 Jili- 
nois Law Review 474 (Mar.). 

The author seeks to refute the objections (1) 
that the arbitration provisions illegally oust the 
courts of their jurisdiction, and (2) that the 
injured employee cannot enforce collection of the 
compensation due him under the act. 
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Banking. Bank Guaranty Law — Discrimina- 
tion by Slate against National Banks. ee 

The Supreme Court of the United States up- 
held the constitutionality of the Kansas Bank 
Guaranty Deposit Act of 1909 in Abilene Na- 
tional Bank v. Dolley, decided Mar. 17 (L. ed. 
adv. sheets, no. 10, p. 409). The act was held 
constitutional about two years ago after objec- 
tion by state banks, but the national banks of 
Kansas still persisted in their fight against the 
law. 

The opinion of the Court (Holmes, J.) was 
brief, in view of the previous decision upholding 
the act in Assaria State Bank v. Dolley, 219 U. S. 
121. The Court said in part: — 

“The ground peculiar to this case is an alleged 
discrimination against national banks. ... A 
good deal of the argument seems to be that the 
statute will make state banks so attractive to the 
public that the national banks will suffer. It is 
replied that experience has not justified the proph- 
ecy. But even if it had, there is nothing to hinder 
the states from permitting a competing business 
and doing what Kansas has done with intent 
to make it popular and safe. The national 
banks are free to come into the scheme. The 
suggestion that they could not come in and 
remain national banks is simply a statement of 
the situation of all competitors. They cannot 
retain the advantages of their adverse situation 
and share those of the parties with whom they 


contend. The statutes of the United States 
when they do not attempt to prohibit competi- 
tion with national banks do not forbid compe- 
titors to succeed.” 

Illegitimacy. See Marriage and Divorce. 

Juvenile Delinquency. Commitment to Re- 
formatory During Minority for Petty Larceny — 
Equal Protection of the Laws — Habeas Corpus. 

Ga. 

In Taylor v. Means, 77 S. E. 374, the Supreme 
Court of Georgia rendered a decision, March 1, 
refusing to grant a writ of habeas corpus for the 
release of a thirteen-year-old boy from the Ful- 
ton County Industrial Farm, a reformatory insti- 
tution to which he had been committed three 
years before for a small misdemeanor. 

The petitioner brought habeas corpus proceed- 
ings, setting up that he was entitled to the 
possession and services of his son, and the re- 
spondent, who was the superintendent of the 
Industrial Farm, answered that the son was a 
minor who had been convicted of a misdemeanor, 
which it appeared was the theft of a five-cent 
bottle of ‘‘Coca Cola’’ from a soda fountain, 
and who had been sentenced to the institution in 
accordance with the provisions of section 1271 
of the Penal Code of 1910, which provides for 
the sentencing of minors convicted of mis- 
demeanors to an industrial farm or similar re- 
formatory institution, for a term ending with 
the minor’s attainment of his majority, commit- 
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ment being subject to parol or discharge before 
majority if the minor shall have sufficiently 
reformed to justify such a step. 

The Court (Beck, J.) unanimously held that 
.the sentence was legally imposed and that habeas 
corpus would not lie. The provisions of the 
Penal Code in question were held not to violate 
the guaranty in the Fourteenth Amendment 
of equal protection of the laws, merely because 
the sentence to the reformatory was for a term 
much longer than sentences of other persons to 
the county jail and hard labor for similar offenses. 
It was also decided that the conviction would 
not be held void because of the trivial value of 
the chattel stolen. 

The facts of the case have evidently been 
grossly exaggerated in the public press. During 
his three years in the reformatory the boy had 
“learned to read a passable letter,” and some- 
thing of the treatment to whch he had been sub- 
jected may be gathered from the fact that he 
had been allowed to return to his home fer a 
month's stay shortly before the habeas corpus 
proceedings were instituted. 


Marriage and Divorce. Tilegitimate Issue of 
Slave Marriages. Mass. 

The Dred Scott decision was recalled in the 
decision of the Supreme Judicial Court of Massa- 
chusetts March 14, which ordered a new trial 
in the case of Frederick H. Merrick and others, 
who sought to secure rights in property occupied 
by George F. Betts. The property involved, 
which was in Cambridge, was left by Frederick 
Merrick to his heirs upon the termination of 
certain life estates. Merrick, the testator, who 
was once a slave, died in Cambridge in 1888. 
The Land Court, and later the Superior Court, 
found for those seeking an interest in the prop- 
erty, for $4080. It was contended by the tenant 
that there was no legal right in the demandants 
to the property, because they were offspring of 
invalid marriages. This contention was over- 
ruled by Judge Morton in the lower court and 
the case taken to the Supreme Court on excep- 
tions. 

The Court (Sheldon, J.) said in part: — 

“The Justice at the trial overruled as a 
matter of law the tenant’s contention that 
slaves held as such in slave states before the 
war could not marry, and ruled that under proper 
conditions they could marry and have legiti- 
mate issue. He explained his meaning as to 
this by his statement to the tenant’s counsel, 
that the marriage between the father and mother 
of Fred Merrick was a lawful marriage... . 
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“Looking at the decisions in other courts 
under the common law, the great weight of 
authority appears to be that slaves, while 
held as such, were incapable of contracting a 
valid marriage and of having legitimate offspring, 
The Supreme Court of the United States has 
declared it to be ‘an inflexible rule of the law of 
African slavery, that the slave was incapable 
of entering into any contract, not excepting the 
contract of marriage.’ 

“The wretched condition of slaves (even of 
free negroes) and their utter deprivation of all 
civil rights were described in the opinion of 
Taney, C. J., in the Dred Scott case, and however 
the authority of that decision may have been 
shaken by later events, the accuracy of his state. 
ments as to negro slaves has not been disputed.” 


Martial Law. Power of State Governor to De- 
clare State of War. W. Va. 

In an opinion handed down by the West Vir- 
ginia Supreme Court of Appeals, March 21, the 
right of the Governor not only to declare martial 
law, but to appoint a military commission, is 
reaffirmed. The opinion was rendered in the 
case of ‘‘Mother’”’ Mary Jones, Charles H. Bos. 
well, Paul J. Paulson and Charles Bartley, 
against Governor Hatfield and members of the 
Military Commission, asking for a writ of 
habeas corpus to compel the Governor and mili- 
tary authorities to turn the petitioners over to 
the civil authorities. The petition denied the 
right of the Governor and the Military Commis- 
sion to try persons apprehended outside the mili- 
tary zone of the Eanawha County coal fields. 

The opinion stated that the Governor has 
the right to arrest out of the military district 
all persons who shall willfully give aid, support 
or information to persons within the zone who 
break the laws. It further states that the Gov- 
ernor and Military Commission has the right 
to detain or imprison persons apprehended out- 
side the martial law section. The court does 
not consider that the declaration of martial law 
or the creation of a Military Commission are 
in contravention of the constitutions either of the 
state or of the United States. 

A similar opinion was rendered Dec. 19 by 
Judge Poffenbarger in the habeas corpus cases 
decided by the same court. We quote from the 
syllabus (State ex rel. Mays v. Brown, 77 S. E. 
243): — 

“The Governor of this state has power to de- 
clare a state of war in any town, city, district 
or county of the state, in the event of an inva- 
sion thereof by a hostile military force or af 
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Latest Important Cases 


insurrection, rebellion or riot therein, and, in 
such a case, to place such town, city, district or 
county under martial law. 

“The constitutional guaranties of subordina- 
tion of the military to the civil power, trial of 
citizens for offenses cognizable by the civil courts 
in such courts only and maintenance of the writ 
of habeas corpus are to be read and interpreted 
so as to harmonize with other provisions of 
the Constitution authorizing the maintenance of 
a military organization and its use by the 
executive to repel invasion and suppress rebel- 
lion and insurrection, and the presumption 
against intent on the part of the people, in the 
formulation and adoption of the Constitution, 
to abolish a generally recognized incident of 
sovereignty, the power of self-preservation in the 
state by the use of its military power in cases 
of invasion, insurrection and riot. 

“Tt is within the exclusive province of the 
executive and legislative departments of the 
Government to say whether a state of war exists 
and neither their declaration thereof, nor execu- 
tive acts under the same, are reviewable by the 
courts, while the military occupation continues.” 

(See editorial in New York Law Journal, Mar. 
26, 1913.) 


Statutory Immunity — 
| 


An important decision, concerning the lia- 
bility of an officer of a corporation to prosecution 
for conspiracy to commit an offense against the 
United States, was rendered by the United States 
Supreme Court in Heike v. United States, 227 
U.S. 131 (L. ed. adv. sheets no. 7, p. 226), de- 
cided Jan. 27. 

An officer of a sugar refining company, whose 
testimony before a federal grand jury engaged 
in investigating alleged violations by the cor- 
poration of the anti-trust act of July 2, 1890 
(26 Stat. at L. 209, chap. 647, U. S. Comp. Stat. 
1901, p. 3200), consisted chiefly of documentary 
evidence drawn from the corporation’s books 
and papers, and produced by him in obedience 
toa subpoena, cannot defeat a prosecution for 
aconspiracy to commit an offense against the 
United States by effecting entries of raw sugars 
at less than their true weights, by a claim of 
immunity founded on the proviso to the act of 
February 25, 1903 (32 Stat. at L. 904, chap. 
135, U. S. Comp. Stat. Supp. 1911, p. 1314), 
that no person shall be prosecuted or be sub- 
jected to any penalty or forfeiture for or on 
acount of any transaction, matter, or thing 
concerning which he may testify or produce evi- 


Self-Incrimination. 
Prosecution for Conspiracy. 
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dence, documentary or otherwise, in any pro- 
ceeding, suit, or prosecution under the inter- 
state commerce and anti-trust acts, where the evi- 
dence given in the former proceeding does 
not concern the present one in any substantial 
way, and has no such tendency to incriminate 
him as to have afforded a ground for refusing 
to give it, even apart from the statute and the 
fact that it came from the corporation’s books. 

The Court, speaking through Mr. Justice 
Holmes, held in part: — 


“The petitioner contended that as soon as he 
had testified upon a matter under the Sherman 
act he had an amnesty by the statute from 
liability for any and every offense that was 
connected with that matter in any degree; or, at 
least, every offense ‘towards the discovery of 
which his testimony led up, even if it had no 
actual effect in bringing the discovery about. 
At times the argument seemed to suggest that 
any testimony, although not incriminating, if 
relevant to the later charge, brought the am- 
nesty into play... . 

“Of course there is a clear distinction between 
an amnesty and the constitutional protection of 
a party from being compelled in a criminal case 
to be a witness against himself. Amendment 5. 
But the obvious purpose of the statute is to 
make evidence available and compulsory that 
otherwise could not be got. We see no reason 
for supposing that the act offered a gratuity 
to crime. It should be construed, so far as its 
words fairly allow the construction, as coter- 
minous with what otherwise would have been 
the privilege of the person concerned. We be- 
lieve its policy to be the same as that of the 
earlier act of February 11, 1893, chap. 83, 27 
Stat. at L. 443, U. S. Comp. Stat. 1901, p. 3173, 
which read: ‘No person shall be excused from 
attending and testifying,’ etc. ‘But no per- 
son shall be prosecuted,’ etc., as now, thus 
showing the correlation between constitutional 
right and immunity by the form. That statute 
was passed because an earlier one, in the lan- 
guage of a late case, ‘was not co-extensive with 
the constitutional privilege.’ American Littho- 
graphic Co. v. Werckmeister, 221 U. S. 603, 611, 
55 L. ed. 873, 878, 31 Sup. Ct. Rep. 676. Com- 
pare act of February 19, 1903, chap. 708, § 3, 
32 Stat. at L. 848, U. S. Comp. Stat. Supp. 
1911, p. 1312. To illustrate, we think it plain 
that merely testifying to his own name, although 
the fact is relevant to the present indictment 
as well as to the previous investigation, was not 
enough to give the petitioner the benefit of the 
act. See 3 Wigmore, Ev. § 2261.” 
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THE PROPOSED NEW YORK 
COURTHOUSE 


HE proposed new courthouse for 
the county of New York, for the 
construction of which Mr. Guy Lowell 
has been appointed architect, promises 
to be of an impressive and distinctive 
character. A courthouse of circular 
form is a novelty, yet what is likely to 
be the largest courthouse in the world, 
and may well be dignified by a style of 
architecture differentiating it from the 
other massive structures of a modern 
city, falls so naturally into the round 
mould that one may quickly lose sight 
of the unconventionality of Mr. Low- 
ell’s design in one’s admiration of its 
reasonableness. A huge building was 
called for, with more than sixty court 
rooms and ample provision for justices’ 
chambers, jury rooms, and other appur- 
tenances besides. The bulk of the 
structure alone would go a long way 
toward giving it an imposing appear- 
ance, and perhaps would indicate a rel- 
atively plain exterior as certain to prove 
most effective. The circular form 
seems to meet the requirements of 
beauty with as much success as those 
of utility. This is largely because of 
the immensity of the structure, which 
will cover the area of four city blocks, 
with a diameter of five hundred feet, 
and rise to a height of more than ten 
stories. While neighboring skyscrapers 
will tower above it, it will be so set off 
by the open spaces of the new civic 





centre that it will loom up impressively 
at a distance, being seen through the 
vistas that the new arrangement of 
buildings will permit, and will offer the 
same stately and beautiful facade from 
whatever direction it is viewed. 

We can readily believe that the pub- 
lished drawings fail to give an adequate 
notion of the beauty of the structure, 
because they isolate it from the surround- 
ings which the architect must have had 
in mind in forming his design and fail 
to indicate the harmonious efiect likely 
to be attained, and also because the 
texture of the materials and _ play of 
light and shade on columns and balus- 
trades will set the finer features of the 
design into sharper relief. Probably 
the effectiveness of the great colonnade 
that will surround the building at the 
height of several stories above the street 
level will not fully be appreciated until 
the courthouse has reached an advanced 
stage of construction. 

Mr. Lowell sought his inspiration in 
the simplicity of an adaptation of the 
Roman and Greek styles, and the design 
has the strength which is derived from 
these perennial sources of artistic stimu- 
lation. The work he has already done 
in the simpler styles well fits him to 
accomplish this great undertaking with- 
out producing a building of disagreeably 
severe lines. The rigidity of the circu- 
lar form will be relieved by the four 
large porticoes. While it has been said 
that a circular building never yet made 
a straight-lined portico a part of itself, 
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this building will be of such vast cir- 
cumference that we believe the rec- 
tangular features of the exterior will 
ft with remarkable harmony into the 
general conception. 


A PROPOSED CONSTITUTIONAL 
AMENDMENT 


HE pending constitutional amend- 
ment in New York State relating 
to employers’ liability and workmen’s 
compensation, while not exemplifying 
the evil of the recall of judicial decisions 
in its worst aspect, is plainly an attempt 
to set the courts right on the exercise 
and interpretation of the police power 
and to overcome the reactionary judical 
attitude apparent in the Ives case. 
The proposed amendment (Senate 
Bill No. 118, Assembly Bill No. 409) is 
as follows: — 


Section 19. Nothing contained in this con- 
stitution shall be construed to limit the power 
of the legislature to enact laws for the protection 
of the lives, health, or safety of employees; or 
for the payment, either by employers, or by 
employers and employees or otherwise, either 
directly or through a state or other system of 
insurance or otherwise, of compensation for 
injuries to employees or for death of employees 
resulting from such injuries without regard to 
fault as a cause thereof, except where the injury 
is occasioned by the wilful intention of the in- 
jured employee to bring about the injury or 
death of himself or of another, or where the 
injury results solely from the intoxication of the 
injured employee while on duty; or for the ad- 
justment, determination and settlement, with 
or without trial by jury, of issues which may 
arise under such legislation; or to provide that 
the right of such compensation and the remedy 
therefor shall be exclusive of all other rights and 
remedies for injuries to employees or for death 
resulting from such injuries; or to provide that 
the amount of such compensation for death 
hall not exceed a fixed or determinable sum; 
provided that all moneys paid by an employer 
0 his employees or their legal representatives, 
by reason of the enactment of any of the laws 
herein authorized shall be held to be a proper 
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charge in the cost of operating the business of the 
employer. 

The elective workmen’s compensation 
act which was set aside in the Ives 
decision is widely recognized not to 
have been free from defects, but the 
Court of Appeals could have declared 
it unconstitutional as class legislation, 
without basing its finding on ultra-con- 
servative interpretations of the scope of 
the police power and the meaning of the 
guaranty against the taking of property 
without due process of law. If courts 
are disposed to take a reactionary view 
of the meaning of the constitution, it 
is but a natural remedy to amend it, 
so that it will clearly express the wider 
meanings desired and make narrow 
construction impossible. A constitu- 
tional amendment of that kind will 
incidently operate as the recall of a 
judicial decision, but is something more 
than that, and it is this broader purpose 
of clarifying the constitution, rather 
than merely of overturning a judicial 
decision, which dignifies such an amend- 
ment and renders it legitimate. If on 
the other hand the amendment is adopted 
not as a piece of well-considered con- 
stitutional legislation, but substantially 
as a re-enactment of the defeated 
statute in constitutional form, it illus- 
trates all those evils which we commonly 
associate with the proposed recall of 
decisions. It is bound to reflect the 
effort to meet some special and tem- 
porary exigency, rather than the pur- 
pose of strengthening the permanent 
foundations of law, and to result in 
burdening the constitution with matters 
properly statutory and in bringing con- 
fusion and disorder into the laws by the 
piecemeal mode of procedure employed. 
When such a decision as that in the 
Ives case is pronounced, the primary 
need is to elucidate the constitution so 
that there can in future be no mistake 
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about the meaning of the police power 
and due process of law; the need of 
correcting the specific application of 
these principles of the constitution is 
secondary. The scope of the police 
power, rather than the form of a work- 
men’s compensation statute, is an ap- 
propriate subject for a constitutional 
amendment. The police power needs 
to be so clearly defined that there can 
be no doubt that it embraces the im- 
position of liability without fault, when 
such liability is conducive to the health, 
safety, and welfare of the public, and 
that there can be no doubt that the 
interests of employees are conserved 
as effectually as those of any other 
social class. If an amendment setting 
forth only general principles, and ignor- 
ing the special subject of workmen’s 
com: ensation, were adopted, we believe 
that the fate of future workmen’s com- 
pensation acts could safely be intrusted 
to the discretion of a court sure to feel 
bound by the clearer enunciation of 
constitutional guaranties. The public 
should at least be willing to take the 
chance, and risk having the coveted 
measure set aside by an unreceptive 
and recalcitrant court. 

For these reasons we are not able to 
approve wholly of the proposed amend- 
ment pending in the New York legis- 
lature, though not for the reasons given 
by the eminent committee of the New 
York County Lawyers’ Association. 
Yet our objections relate more to the 
form of the amendment, as needlessly 
specific and invading the field of statute 
law, than to its substance, for the con- 
stitution of New York obviously needs 
to be changed, and the amendment is 
sufficiently concerned with the police 
power in its broader aspects and suf- 
ficiently harmonious with the existing 
constitution, to offer no obstacles to 
consistent and logical constitutional 
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construction in future and to be entitle 
to consideration as something bette 
than clumsy legal patchwork. Mr. Bur. 
lingham, in his dissenting report, 
preferred the form of amendment pro. 
posed by the Association of the Bar of 
the City of New York, as more satis. 
factory than the form which the legis. 
lature has already passed, but put aside 
his personal preferences in view of the 
importance of giving the legislature 
power to change the existing system of 
employers’ liability. The amendment, 
while not ideal, seems free from the 
danger of which fears have been e.- 
pressed, and perhaps if it is adopted the 
constitutional convention likely to as- 
semble some time within the next two 
years can eliminate some of its statutory 
provisions and throw it more 
suitable form. 


into 


A PROVINCIAL SCOT 


OW little the change that has come 

over the legal profession in Scot- 
land may be divined from the following 
characterization of Lord Cockburn, from 
an article by W. G. Scott-Moncrief 
in the Juridical Review! : — 


Cockburn was a Scotsman of a type which 
no longer exists. In his rank of life, through 
constant intercourse with the greater world of 
England, not to speak of the Continent, men 
have necessarily become much more cosmopoli- 
tan than they were in days when the only link 
between the Edinburgh Courts and _parliamen- 
tary life in London was the Lord Advocate for 
the time being, who traveled between the two 
cities in coaches, public or private, and made the 
weary journey, we may well suppose, as seldom 
as possible. Cockburn could hardly have con 
ceived the day when quite a body of advocates 
would spend their nights in sleeping carriages, 
and divide their business hours between Edin- 
burgh and Westminster; nor could he have 
imagined that the time would come when 4 
greater judicial prize than the Lord President 
ship would attract the ambition of Scottish legal 
talent. He does not seem to have had that 
educational connection with the Continent 
which our older generation of lawyers enjoyed. 


124 Juridical Review 302 (Jan.) 
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There is no evidence that he ever crossed the 
Channel. 


FOR THE PROMOTION OF JUS- 
TICE 


VERY man, woman and child cries 

for justice. It appears to be the 
crying need of all time. As private and 
public justice outside of ethics and easy 
principles of morals is administered 
through court and lawyer, whatever the 
profession will discuss during this year 
will be of interest. 

For the first time in the history of 
national organizations, the American 
Bar Association is going toset a national 
precedent when the thirty-sixth annual 
meeting of the association is held outside 
of the United States, in Montreal, Sept. 
2 to 4. Former Premier Laurier of 
Canada gave the assurance that scarcely 
anobler ideal would be the union of the 
two countries. The chief topics for 
discussion at this meeting of the bar 
will be practically the same as in state 
bar associations. Former President 
William H. Taft may probably deliver 
the annual address; and there is a pos- 
sibility that he may be the next presi- 
dent of the association. 

The twenty-eighth conference of the 
International Law Association, on in- 
vitation of the Spanish government, 
will be held at Madrid, beginning on 
Sept. 22. The president of this asso- 
ciation was the lamented prime minister 
of Spain, Canalejas, who was assassi- 
nated. The Marquis of Alhucemas, 
late minister of foreign affairs, has been 
chosen to succeed to the presidency of 
the association. The proceedings in this 
international body of lawyers and jurists 
are governed largely by what the dif- 
ferent countries of the world deem most 
important to justice. Committees will 
report on evidence, foreign judgments, 
aviation, divorce jurisdiction, etc. 
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Justice has been said to be the in- 
surance which we have on our lives 
and property; to which may be added, 
and obedience is the premium which 
we pay for it. 


A BUSINESS JUDGE 
M*** stories are told of a certain 
well-known and highly respected 
judge in Missouri, who wastes no time 
in vexatious delays. 

Some time ago he was called to St. 
Louis to try a case. After hearing 
evidence all day, he adjourned the court 
until eight o’clock in the morning. 

“Eight o’clock, your honor!’’ said one 
of the St. Louis attorneys. ‘‘Why, in 
the city our judges never begin to hold 
court until ten o’clock.” 

“Well,” said the judge, “if you must 
have country judges, you must bear 
with country ways. Court will meet 
at eight o’clock while I am on the bench.” 
And the court did. 

On another occasion he granted a 
change of venue from St. Louis to Cooper 
County. The defendant’s counsel, an 
ex-Governor, had looked up the regular 
terms of court in the Cooper County 
circuit, and found that there was no 
regular term for some months. As he 
was anxious for delay, the lawyer was 
much surprised when, after granting 
the change of venue, the judge said, 
“T will set this case for a week from next 
Monday.” 

“But, your honor, there is no term of 
court in Boonville for several months.” 

“You are mistaken, Governor,” said 
the judge. “I live in Boonville, and 
hold court at any time. Moreover, the 
Constitution guarantees a speedy trial, 
and I am sworn to support the Constitu- 
tion.” 

But a speedy trial was just what the 
Governor did not want for his client, 
and so he continued: 
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“T can’t be in Boonville during that 
month. That will be my regular vaca- 
tion.” 

“You hear what your lawyer says,” 
remarked the Judge to the prisoner. 
“Your trial will begin at the time stated, 
and if the Governor cannot be present 
you would better arrange to have some 
one else to represent you.” 

The trial was held as stated, and the 
lawyer was on hand. 


CONSTITUTIONAL SABOTAGE 
CORRESPONDENT who shall be 


nameless wrote to the Green Bag as 
follows :— 


the Peoria Illinois Star of January 18th and 20th 
1911 prints that an Aunt of Mine left 40 
acres coal land Ise written to Officials from 
Secretary Knox to the County Clerk to find 
out when it was She died and Who it was got 
what She left. I’ve taken the clippings to 
Lawyers and They tell me that They cannot 
get an answer to Their inquiries I went to the 
Legalaid Association and get the same Answer 
from Them. it is too much trouble for the 
County Clerk to tell me when it was that She 
died and the Probate Clerks answer is no such 
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names on the records well it looks to Me like 
one gang is trying to blame the other and one 
will not tell and the other das.nt and I guess 
each think if I can stand it They can and it js 
great fun while I hold the Bag if that is not 
Constitutional Sabotage what is it. She had no 
children 


THE HABIT OF WORDY ARGUMENT 


More than one judge of late has attributed 
the increasing length of trials to the growing 
habit of repetition at the Bar. It is not a new 
complaint. “He was careful to keep down 
repetition to which the counsel, one after another 
are very propense; and, in speaking to the jury 
on the same matter over and over again, the 
waste of time would be so great that, if the 
judge gave way to it, there would scarce be an 
end, for most of the talk was not so much for 
the causes as for their own sakes, to get credit 
in the county for notable talkers’’——thus it 
is written in the biography of Lord Chief Justice 
North. A certain amount of repetition (says 
the Globe) is, of course, necessary for emphasis, 
to say nothing of comprehension. Lord Parker, 
in a humorous speech he made at a law students’ 
dinner a day or two before his elevation to the 
House of Lords, remarked that when he was 
at the Bar he made it a practice to repeat each 
argument at least twice. And the new Lord of 
Appeal’s practice never required him to address 
a jury! — The Law Journal. 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


“I’m certain, William,’”’ she began, 
“When Johnny grows to be a man, 
And his mind’s bias finds expression. 
He'll choose the medical profession. 
Last night I noticed at the table 
How thoughtfully he cautioned Mabel 
About the hurtfulness of pie.’”’ 
“His talents,’’ William answered, “‘lie, 
Judging from what I heard and saw, 
Rather along the lines of law: 
Though all he told her might be true, 
He ate his pie and Mabel’s too.” 

— Lippincott’s. 


“Tt 


A Milwaukee lawyer tells this story: 
was in one of the rock-ribbed Democratic dis- 


tricts of Mississippi. During a Congressional 


election, someone asked an old ‘‘colonel’’ if they 
had no Republicans in the district. The old 
timer replied that some years before a Repub- 
lican had been a candidate for Congress, had 
received two votes and was promptly arrested 
for repeating.” — Exchange. 


“Prisoner at the bar,’’ said the judge, “is 
there anything you wish to say before sentence 
is passed upon you?” 

“No, my lord, there is nothin’ I care to say; 
but if you'll clear away the tables and chairs 
for me to thrash my lawyer, you can give me 
a year or two extra.” —Tit-Bits. 


Shortly before his death the late Chief Jus- 
tice Fuller presided at a church conference. 















During the progress of a heated debate a mem- 
ber arose and began a tirade against universities 
and education, thanking God he had never been 
corrupted by contact with a college. 

“Do I understand the speaker thanks God 
for his ignorance?” in terrupted the Chief Justice. 







The Legal World 








245 







‘Well, yes,” was the answer; ‘‘you can put it 
that way if you want to.” 

“All I have to say then,” said the Chief Justice, 
in his sweetest musical tone, “is that the mem- 
ber has a good deal to thank God for.”’ — Path- 
finder. 














Monthly Analysis of Leading Legal Events 





President Wilson, by delivering his 
first message before Congress in person, 
by announcing his plan to consult with 
members of both houses with a view to 
perfecting the details of important legis- 
lation, and by the keen interest he is 
showing in the tariff bill, makes it clear 
that the Administration will assume its 
full share of responsibility in matters of 
legislation. The legislative machinery 
of the nation is likely to move with 
greater speed and sureness in conse- 
quence of this policy. A perfect tariff 
bill is an impossibility, for experience 
alone can show where a reduced tariff 
succeeds in equitable adjustment of the 
many conflicting interests affected and 
where it fails as a broad statesmanlike 
measure. It is impossible to determine 
positively at this time that the tariff 
bill evolved by the co-operative action 
of the Executive and Congress will cer- 
tainly prove superior to such a bill as 
Congress might enact without advice 
or “interference” from the White House. 
Yet Mr. Wilson’s intelligent watchful- 
ness, and his occupancy of a lofty posi- 
tion which serves to focus public opinion 
of every shade, are likely to count for 
something, and if the aims of the Presi- 
dent are realized the Executive may be 
able to exert a steadying and salutary 
effect on the legislation of the next four 
years. The enthusiasm of an idealistic 
President is likely to be curbed some- 
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what by the magnitude of the practical 
problems facing the nation, and the out- 
look for sound, carefully drawn currency 
reform and anti-trust legislation, after 
the tariff has been disposed of, cannot 
be said to be distinctly unfavorable. 
The attitude of the President as a 
definite factor in legislation may give 
the country a more efficient legislative 
machinery than it has had for some time, 
with beneficial effects on the laws of the 
land. But it is tooearly to predict the 
probable course of the new Administra- 
tion. 

The reform of judicial procedure has 
made few gains during the past month. 
The most hopeful sign comes from IIli- 
nois, where the state bar association, 
by its unanimity of action in support of 
a carefully framed proposed practice 
act, has brought very powerful pressure 
to bear upon the legislature of Illinois. 

A measure is before the Massachu- 
setts legislature on which there is some 
hope of securing favorable action. It is 
designed to lessen the frequency of new 
trials by permitting the framing of 
separate issues and taking of special 
verdicts, to enable the appellate court 
to correct errors of the trial court with- 
out sending back the case for a second 
trial. 

Some encouragement may be found in 
the fact that trials of civil actions in the 
Superior Courts of Massachusetts have 
been expedited during the past few 
months by the action of the justices in 
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insisting that attorneys shall be ready 
for trial when their cases are reached. 
Fewer motions for a continuance are 
allowed and fewer excuses for postpone- 
ments are offered now than at any time 
within the memory of the present mem- 
bers of the Superior Court. 

Reform of procedure continues to 
enlist active discussion in New York, but 
there is nothing definitely accomplished 
to report. 

Reform in the method of impaneling 
juries in New Jersey, taking this func- 
tion from the sheriffs, has reached a 
deadlock in the legislature, but there is 
a prospect of President Wilson and 
Acting Governor Fielder securing a 
satisfactory enactment by such methods 
of persuasion as brought about the 
passage of Mr. Wilson’s seven anti- 
trust bills. 

The prompt enactment of a law add- 
ing a new judge to each of the five courts 
of Common Pleas of Philadelphia prom- 
ises that relief for congested conditions 
which the Law Association of Phila- 
delphia lately decided to be immediately 
required. Governor Tener cannot be 
said to have added to his popularity by 
signing a measure which many citizens 
evidently consider to endanger the pros- 
pects of the proposed Municipal Court, 
and the constitutionality of the law is 
likely to be attacked. A special com- 
mittee of the Law Association went 
into the question of constitutionality 
carefully in a report presented last 
December, reaching favorable conclu- 
sions. There are indications that efforts 
will be made to bring about passage of 
a municipal court bill without a con- 
stitutional amendment, so the project 
of the Law Association to move toward 
a municipal court by securing a con- 
stitutional amendment may be blocked. 
The situation in Philadelphia illustrates 
the drawbacks of that rigid system which 


results from the insertion of statutory 
provisions in the Constitution, and ob- 
stacles in the path of reform are likely 
to hinder greatly the establishment in 
the Quaker City of an inferior court sys- 
tem modeled on that of Chicago. 

The proposed improvement of Bos- 
ton’s system of inferior courts still 
awaits the pleasure of a slow-moving 
legislature. 


Meeting of the Illinois Bar Association 


A strong sentiment in favor of the 
reform of practice, procedure, and plead- 
ing was shown by the two hundred 
delegates who attended the thirty- 
seventh annual meeting of the Illinois 
State Bar Association, held at Spring- 
field, Ill., April 8-9. After a discussion 
which lasted several hours, the associa- 
tion unanimously went on record as favor- 
ing as much expedition as possible in 
the trial of cases and numerous changes 
in the practice act which will tend to 
simplify practice in the courts of the 
state. Two bills were discussed. One 
was framed by the committee appointed 
by the association, senate bill 193. The 
committee had been working on amend- 
ments to the bill for the past four years. 
The other was senate bill 325, which is 
very similar to the English Judicature 
Act. The association decided to appoint 
a steering committee of seven to work 
in the interest of senate bill 193 and urge 
its adoption by the state legislature. 

The delegates, while differing in 
opinion slightly as to details, all favored 
and admitted the need of simplification of 
procedure. In the state courts there are 
five or six codes of procedure, including 
the common law code, the municipal 
code of Cook county, the probate and 
chancery codes and some statutory cases 
that have a code all their own. 

Judge Harry Higbee of Pittsfield, in 
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his opening address as president of the 
organization, made a clear and concise 
statement of the situation in Illinois 
with respect to practice. He advocated 
a number of reforms and favored the 
change from unanimous verdicts in civil 
suits to a two-thirds verdict. He urged 
limitation of the right of appeal, to 
bring about the determination in the 
trial court of all suits involving small 
property rights and no questions of law 
of general importance. 

Edgar B. Tolman, chairman of the 
Committee of Law Reform, said that it 
is essential that something be done to 
lessen delay, something to make more 
certain the final result of a trial, and 
something to lessen the expense of litiga- 
tion. 

Edward C. Kramer of East St. Louis 
in discussing the proposed reforms main- 
tained that it is not proper that judges 
should be mixed in politics, and urged 
the non-partisan election of judges. 

Herbert Harley of Manistee, Mich., 
who spoke on ‘The Courts of Ontario,” 
advocated life tenure of judges and 
showed how the Canadian courts avoid 
the delays incident to the Illinois sys- 
tem. Albert M. Kales described ‘“The 
English Judicature Act” in an informing 
paper. These two papers contrasted 
the certain and speedy methods of Eng- 
lish and Canadian courts with those 
prevailing in Illinois. 

William E. Higgins, Professor of 
Pleading and Practice in the Kansas 
University school of law, who is investi- 
gating methods of procedure in other 
states on behalf of the state of Kansas, 
with a view to further improvements 
in the system of that state, made an ad- 
dress on “The Popular Dissatisfaction 
with the Administration of Justice,” in 
which he pointed out what might be 
done to reduce the delays and expense of 
litigation. 


247 


The banquet which ended the meeting 
was successful. Following are the officers 
elected for the ensuing year: president, 
Robert McMurdy, Chicago; vice-presi- 
dents, Edward C. Kramer, East St. 
Louis; James M. Sheehan, Chicago; 
William F. Bundy, Centralia; secre- 
tary-treasurer, John F. Voigt, Mattoon. 

Mr. McMurdy, the new president, who 
was vice-president last year, is a native 
of Kentucky and the son of a clergy- 
man. He was educated in Chicago and 
received his law degree at the Univer- 
sity of Michigan in 1880. He has held 
many public or semi-public positions, 
including those of lecturer on Medical 
Jurisprudence at Hahnemann Medical 
College, member of the Illinois legisla- 
ture, president of the Chicago Alumni 
Association of the University of Michi- 
gan, president of the Chicago Law Insti- 
tute, member of the Illinois Practice 
Commission, lecturer on Legal Ethics in 
the John Marshall Law School, and in 
1904, one of the Roosevelt Presidential 
electors. He also wrote a legal novel 
called ‘‘The Upas Tree,” which has 
attracted much attention. 


Illinois Society of the American Institute 
of Criminal Law and Criminology 


Justice William N. Gemmill of the 
Municipal Court of Chicago, in an ad- 
dress delivered April 8 at the second 
annual meeting of the Illinois State 
Society of the American Institute of 
Criminal Law and Criminology, criti- 
cised the administration of the criminal 
law. In Cook county during the past 
year, Judge Gemmill said, 21 per cent 
of all criminal cases in the Municipal 
Court were nolle-prossed before trial, 
and 14 per cent of the quasi-criminal 
cases were non-suited. To remedy this 
practice of the prosecuting attorneys, 
Judge Gemmill urged legislation that 
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non-suits should be taken and cases 
nolle-prossed only with the consent of 
the court. The speaker recommended 
the abolition of the grand jury system, 
holding that many criminals guilty of 
felonies are liberated because of failure 
of the grand jury to return indictments. 
He recommended immediate trial of 
criminal cases on information filed. The 
practice of escaping punishment on the 
part of convicted criminals by appeal- 
ing was criticised. He said one way to 
remedy this in Cook county was to have 
the court of appeals in continuous ses- 
sion. The indiscriminate release of 
prisoners on parole was also criticised. 
The practice of releasing professional 
criminals on habeas corpus was deplored 
by the speaker, who stated that in Cook 
county last year 152 prisoners convicted, 
were thus released, and of this number 
69 were professional crooks. 

Miss Lucy Page Gaston, anti-cigar- 
ette worker, called attention to the 
Lyon-Magill anti-cigarette bill pending 
in the legislature, and discussed the cigar- 
ette as a vice and crime breeder. Judge 
Gemmill referred to prosecutions in the 
Municipal Court of Chicago and said: 
“There is no more demoralizing agency 
than the cigarette. In 25,000 people I 
have had before me on criminal charges 
75 per cent have been cigarette smokers.” 

Dr. William Healy, director of the 
Juvenile Psychopathic Institute of Win- 
netka, delivered the principal address on 
the second day. By studying the indi- 
vidual you can predict his career, was his 
opinion. The speaker quoted an able 
professional criminal as saying, ‘The 
first step towards understanding or the 
scientific handling of at least professional 
criminality in America lies in the 
establishment of a central bureau of 
identification, and a natural facing of 
several aspects of the problem.”’ 

“Through a summarized estimation of 


‘England Railroad Lines in 
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certain factors,’”’ said the speaker, ‘‘we 
may best give, not only the general 
diagnosis of the individual make-up, 
but also the eminently practical out- 
look or prognosis under various possible 
environmental conditions.” 

“A Working Program for an Ade- 
quate System of Collecting Criminal 
Statistics in Illinois’”” was discussed by 
several speakers. A large number of other 
papers and reports were received. 

The officers who served during the 
past year were re-elected. They are: 
president, Justice William N. Gemmill, 
of the Municipal Court, Chicago; vice- 
president, E. A. Shively of Springfield; 
secretary, C. G. Vernier, University of 
Illinois; treasurer, W. W. Cook, Uni- 
versity of Chicago. 


Personal 

Henry A. Wise, recently United States 
Attorney for the southern district of 
New York, whose term expired on April 
8, has formed a law partnership with 
Ernest A. Bigelow, and they will prac- 
tise at 15 William street, New York 
City, as the firm of Bigelow & Wise. 


Professor Bruce Wyman, whose at- 
tainments as an expert in the powers 
and obligations of public service cor- 
porations have of late years brought him 
a consultative practice, has been ap- 
pointed consulting counsel of the New 


matters 
affecting interstate commerce. 


Richard E. Sloan, formerly Associate 
Justice of the Arizona territorial Supreme 
Court and lately United States District 
Judge for Arizona, William M. Seabury, 
for over ten years a member of the New 
York City bar as well as of the Califor- 
nia and Arizona bars, and James Wester- 
velt of the New York and New Jersey 
bars, have formed the firm of Sloan, 
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Seabury & Westervelt, with offices in 
Fleming Block, Phoenix, Ariz. 


Rt. Hon. Ignatius J. O’Brien, K.C., 
has been appointed Lord Chancellor 
of Ireland to succeed Rt. Hon. Redmond 
Barry, K.C., who has retired because 
of ill health. The new Lord Chancellor 
is a native of Cork, and obtained his 
education at the Catholic University. 
A brilliant career at the bar, especially 
in the Chancery and Bankruptcy courts, 
led to his advancement in 1911 and 1912 
to the posts of Solicitor-General and 
Attorney-General for Ireland. 


Albert R. Savage of Auburn, Me., 
who succeeds William Penn Whitehouse 
of Augusta as Chief Justice of the 
Supreme Judicial Court of Maine, was 
formerly county attorney, probate judge, 
and speaker of the Maine House of Rep- 
resentatives, and has been Associate 


Justice of the court since 1897. Justice 
Whitehouse retires on half pay on ac- 


count of age. He will rest for a while, 
and perhaps visit Europe in the course 
of the year. He is a lover of nature, a 
good hunter and an enthusiastic fisher- 
man. 


Sir Robert John Parker, one of the 
Justices of the Chancery Division of the 
English High Court, succeeds the late 
Lord Macnaghten as Lord of Appeal in 
Ordinary, taking the title of Lord Parker 
of Warrington. Lord Parker’s elevation 
is unprecedented, no other puisne judge 
having became a Lord of Appeal with- 
out first serving as a Lord Justice. As 
a Chancery judge he had occasion to deal 
with many patent cases and he is 
skilled in that branch of the law, and 
the Law Journal speaks highly of “‘his 
fine judicial spirit, his strong inclina- 
tion to disregard mere technicality, and 
his urbane air of scholarship.’’ Mr. Jus- 
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tice Sargant receives the vacant place 
in the Chancery Division. 


Miscellaneous 

A woman suffrage constitutional 
amendment was defeated in Michigan 
in a special election held April 7. Initia- 
tive and referendum and recall, the 
pensioning of firemen, municipal owner- 
ship, and liquor license local option were 
all adopted. 


Miss Emily Southmayd of New York 
City has presented Yale with $125,000 
to found a chair of equity jurisprudence 
in the Yale Law school in memory of 
her brother, the late Charles F. South- 
mayd, who was a law partner of Joseph 
H. Choate and William M. Evarts. 


The last case to be decided by the 
Hague Permanent Court was of no great 
importance, but illustrative of the orderly 
method of settling international dis- 
putes. During the Tripolitan war Italian 
warships seized two French steamers 
plying between Marseilles and Tunis. 
They were captured because they had 
on board an aeroplane and members of 
the Turkish Red Crescent, whom the 
Italians thought did not belong to the 
order, but were surreptitiously taking 
in the aeroplane to use in the war. The 
French Government complained of the 
seizure as a violation of the laws of war 
regarding neutrals. Italy promptly re- 
leased the ships and asked for the refer- 
ence of the question to the Hague 
Court, to which the French Government 
agreed. Thecourt sustained the French 
contention and decreed that Italy should 
pay $400 as damages. 


Obituary 
Babbitt, Charles Jacob, who practised 
law in Columbia, S. C., and later in 
New York City, died in Boston, April 4. 
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He engaged in library work and received 
an offer from Japan to found a public 
library there on American lines. He did 
much literary work, his books including 
“Law Applied to Motor Vehicles” and 
“Hand-List of American Statute Law.” 


Bischof, Henry, one of the most 
learned and capable Justices of the New 
York Supreme Court, was killed by a 
fall in an elevator well, March 28. Jus- 
tice Bischoff, who was born in New York 
in 1852 and educated in the New York 
public schools and at the Columbia 
Law School, was the oldest Justice of 
the Supreme Court in New York County 
in point of service. He was elected to 
the bench of the Court of Common 
Pleas in 1890, which court was merged 
in the Supreme Court in 1894. He was 
a man of high character and ideals, a 
judge of highest standing in his pro- 
fession, and known as a hard worker, 
who used to say that he had not taken 
a vacation for over twenty years. 


Black, Frank S., Governor of New 
York from 1897 to 1899, died at his 
farm at Freedom, N. H., Mar. 22. A 
native of Maine, he obtained his educa- 
tion at Dartmouth College, from which 
he was graduated in 1875, and followed 
journalism while he studied law. As a 
lawyer and politician he was distin- 
guished by natural quickness of wit, by 
a mental equipment developed by assidu- 
ous training and preparation, and by a 
rugged integrity which made him always 
true to his convictions and courageous 
in defending them. 


Brown, Addison, for twenty years 
Judge of the United States District 
Court for the Southern District of New 
York, died in New York City, Apr. 9, 
in his eighty-fourth year. He was born 
in Massachusetts, of an old Puritan 
stock, and was graduated at Harvard 
College in 1852, and at Harvard Law 


School in 1855. After several years’ 
practice of his profession in New York 
City he received the federal judgeship in 
1881, and became a recognized authority 
on admiralty law, his opinions in up- 
wards of two thousand cases brought 
before him during his judicial service 
constituting a remarkable monument to 
his erudition. He was also a serious 
student of botany and astronomy. His 
observations on the corona in _ the 
solar eclipse of 1878 were published by 
the Smithsonian Institution, and he was 
one of the authors of Britton and 
Brown’s “Illustrated Flora of the United 
States and Canada.” 

Heiskell, Gen. Joseph Brown, last but 
one of the surviving members of the 
Confederate Congress, member of the 
Tennessee constitutional convention of 
1870, and Attorney-General of Tennessee 
from 1870 to 1878, died near Memphis 
Mar. 7, in his ninetieth year. 

Lewis, George H., first dean of the 
Drake Law School of Des Moines, Iowa, 
financier and pioneer resident of that 
city, died Mar. 16. 

Pearsall, Thomas E., one of Brooklyn’s 
most successful and active lawyers in 
his time, and a former law partner of 
Supreme Court Justice Isaac M. Kapper, 
died April 5. He owned what was said 
to be one of the most complete law 
libraries in New York County. 

Spruance, William C., appointed in 
1897 Associate Judge of Delaware, 
under the new constitution of that 
year, died in Wilmington Mar. 12, at the 
age of eighty-two. He retired on the 
expiration of his twelve-year term in 
1909. 


Warwick, Charles F., a Philadelphia 
lawyer of remarkable professional and 
literary attainments, and formerly Dis- 
trict Attorney, City Solicitor, and Mayor 
of Philadelphia, died April 5. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 





THE GREEN BAG’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. Such declination merely implies that 
necessary information has not been secured, and must not be construed as reflecting on the 
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Birmingham 
CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 


Decatur 

also New Decatur 
E. W. GODBEY 
Post Office Block 





Alabama 





Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 





Arizona Also Los Angel 

Arizona ond Hew York City 
,\WILLIAM M. SEABURY 

Member of the Bar of Arizona, California and New York 


Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 


Phoenix 





California San Francisco 
HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas Harry Gottesfield 
Connecticut Stamford 
CUMMINGS & LOCKWOOD 
Attorneys-at-Law 


Stamford National Bank Building 








District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 





England 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States a Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘‘Rubinstein, London” 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London.’’ Western Union Code. 


Florida 





Tampa 
JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Atlanta 





Georgia 
A. A. & E. L. MEYER 


Corporation and General Practice 
1101-4 Atlanta National Bank Building 





~ Douglas 


Georgia 
J. W. QUINCEY 


Attorney-at-Law 


Union Bank Building 





Georgia F Rome 


LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 
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Georgia Savannah 
G. W. OWENS 

23-26 Citizens’ Trust Building 

Practices in the Federal and all State Courts 


Prompt attention given to Collections and Commercial | 


Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 





Illinois 
MILLER & SMITH 
Practice in all State and Federal Courts 
Monadnock Block 
Suits against United States. Patent Litigation. 
Indianapolis 
HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 
William J. Henley 





Indiana 


Indiana ; Montpelier 
JOHN B. MASON 


Attorney-at-Law 





Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 
L. H. Mattox 


Iowa 


G. B. Jennings 


Kentucky 
JAMES R. DUFFIN 


Inter-Southern Life Building 
Maine 
WILLIAMSON, BURLEIGH & McLEAN 
Granite Bank Building 
Corporation and General Practice 





Joseph Williamson 





Maine Bangor 


CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 


Maine Portland 
HARRY L. CRAM 
Corporation and General Practice 


85 Exchange Street 


Maryland 
CHARLES MORRIS HOWARD 
Alttorney-at-Law 
700-705 Equitable Building 


Chicago 


John L. Baker | 


| Mississippi 


Robert H. Thompson 


Louisville | 


Augusta 


_ Co j , | Romaine Bldg. 
Organization of Maine Corporations a Specialty 
Ernest L. McLean | 


New York 


New York 


Baltimore | 


Massachusetts Fitchburg 
CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 





Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 
1301-08 Ford Building 





Michigan Grand Rapids 
CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 
__ Michigan Trust Co. Bldg. _ 


Minneapolis 
DODGE & WEBBER 


Minnesota 


| Corporation, Commercial and Real Estate Law 


New York Life Building 


Jackson 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
J. Harvey Thompson 


Missouri Kansas City 
NEW, KENNISH & KRAUTHOFF 


Corporation, Commercial and Real Estate Law 





| Special attention to Proceedings in Bankruptcy 


Gloyd Building 





Patterson and Passaic 


BILDER & BILDER 


New Jersey 


150 Second St. 
Passaic 


Lawyers 


Patterson 


Buffalo 





FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 





Rochester 
PLUMB & PLUMB 
Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 
Probate, Collections and General Practice 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 
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Cleveland 
A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton A. Bemis Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 


Ohio 











Tennessee Knoxville 
JAMES B. WRIGHT 


Corporation and General Practice 


East Tennessee National Bank Building 








DISTRICT OF COLUMBIA ashington § 


PATENTS 


Business from non-resident attorneys especially 
solicited. Highest references; best services. Counsel 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 














West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 


West Virginia 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Williamson 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 











Dignified Publicity 


THE “‘A, L. N.”” LAW LIST 


24th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 


| NEWS we publish a comprehensive list of law- 


UNIVERSITY OF MICHIGAN | 


DEPARTMENT OF LAW 
Three years’ course leading to the degree of 
LL.B. 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. Credit 


| cerns as Standard Oil Co., 


yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 


International Har- 


| vester Co., R.L. Douglas Shoe Co., Tropical Oil 


The degree of Juris Doctor (J.D.) open | 


towards either degree may be obtained through | 


work in summer session of ten weeks. 
of about 30,000 volumes. 
For announcements address 


DEAN, DEPARTMENT OF LAW 


Law library | 


Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 


are reasonable. Weare constantly revising our 


| “List of Reliable Lawyers” and it may be that 


| representation for your city is available. 


University of Michigan, Box A, Ann Arbor, Mich. | 
2 5c—How to Obtain a Successful | 





Commercial Law Practice 


Tells the plans and methods by which one lawyer built | 


up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
Practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


AMERICAN | EGAL NEws | 


737 Free Press Building, Detroit, Mich. 


| 
| 


| 
| 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 





_ AMERICAN LEGAL NEws 


737 Free Press Bldg., Detroit, Mich. 
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The Bonded Attorney q 


IS THE BEST MEDIUM WHEREBY TO SECURE EFFICIENT 
SERVICE FOR THE CARE OF OUT-OF-TOWN ITEMS 


HE lawyers whose names appear therein have been selected because of their attainments jp 
T the legal profession, and because of their special qualifications in the practice of commer. 
cial law; they specialize in collections and in the management and care of the interests 

of creditors. 

Forwarders find highest satisfaction in the employment of lawyers through our recommen. 
dation; they have the advantages of our complaint department in all instances in which aid may 
be required in the course of correspondence with the lawyer. We keep close scrutiny over the 
conduct of every lawyer employed under our recommendation; and we render effective aid when 
called upon by the forwarders. 

We protect the forwarders who employ our lawyers under our instructions against over- 
charge on the express terms of the employment of the lawye.s, and also against default for 
moneys collected and wrongfully retained. 

To secure the advantage of our guaranty, follow our simple instruction:: send our forward- 
ing form with the claim to the lawyer and make application for guaranty on the item promptly 
to us. We evidence our undertaking by a certificate of guaranty issued by THE FIDELITY 
& DEPOSIT CO. of Maryland covering each item. 


REPRESENTATION IS PROFITABLE, Apply at once 


The Association of Bonded Attorneys 


511-512 Free Press Building 23 MILWAUKEE, WIS. 











Geo. A. Bateson & Co. Inc. 


Law Booksellers 
and Publishers 


PORTLAND, OREGON 





We are the only exclusive law book house in the North- 
west. We carry the largest stock of both New and Second 
Hand Law Books. 


IN ADDITION 


We bought of the receivers of the Keefe-Davidson Com- 
pany 98% of all the new and second hand books on the 
shelves, in bins, in transit, etc., except sheets, plates, 
mats, etc., of some forty books and sets. 
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“By Jove, That’s Great— 
Just What I Wanted 


Here’s my exact point covered in the 
L.R.A.—all the cases I have already 
found and a lot more besides—ought to 
have looked here in the first place— 
next time I will.” 

This enthusiasm in the use of 


Lawyers Reports Annotated 


is duplicated daily in thousands of good law 
offices and should be in yours. 


Lawyers Reports Annotated is a compendium 
or abstract of the law, built upon selected illustrative cases 
from final courts, and containing the most exhaustive an- 
notation ever attempted; having a complete digest which 
enables you to not only quickly find the law but to lay your 
finger on the vital points at issue. It saves your time, your 
effort, and increases your efficiency. It gives you all the 
cases “on the fence,” for and against; and is, if desired, a 
reliable briefmaker ; in fact, judges and lawyers often take 
their opinions and briefs from L.R.A. direct. 


CUT OUT AND MAIL COUPON 


To The Lawyers Co-op. Pub. Co., Rochester, N. Y. 
New York Chicago St.Paul Seattle 
Please send me ““The Law as made by Cases and how 
to keep abreast of it,” by Hersey Egginton of the New 
York Bar—also—“‘How I Win Cases,”’ by 800 Lawyers, 
and prices and terms on Lawyers Reports Annotated. 
GB-5-13 





Name 








Address 




















































Halsbury’s 
LawsofEngland 


A LIBRARY IN ITSELF 





The Right Honourable The Earl of Pieler Lord 
High Ch ancellor of pp ocae 86; 
1 and 1895- i905. 
"Editor-in-Chief 


WENTY-FOUR volumes of | this 

greatest English law work (soon to be 

completed in about 28 volumes, giving 
a complete statement of the Whole Law of 
England to date) are now out. 

American Law Makers have taken the English 
Statutes for a pattern for the present Corporation Laws, 
the Negotiable Instrument Law, the Employers’ Lia- 
bility Acts, the Workingmen’s Compensation Acts 
and many others, Volume 5 of Halsbury’s Laws of 
England is devoted entirely to the Companies’ Act, 
which is the Corporation Law. The English Law 
and Cases on these and all other important subjects 
are of great value and interest to the American Lawyer. 

This work has been called the most monumental 
ever attempted by so distinguished a body of English 
lawyers. Under the direction of the Earl of Hals- 
bury, former Lord High Chancellor of Great Britain. 

There are over 950 cases to the average volume, 
Royal 8vo., printed on heavy calendered paper, bound 
in dark blue sar ag with gold letters and gilt tops. 

Send for special net-delivered-and- duty-paid price. 


AMERICAN AGENTS 


The Lawyers Co-op. Pub. Co. 
Rochester, N. Y. 


BRANCHES—81_Nassa’ New York; 505 Lakeside 
Bldg., Chicago; 713 Penew lan St. Pauls 614 Colman 


Bidg., Seattle. 














When You Stand Before The 
Court 


in the argument of a question of law, you 
know how important it is to base your prin- 
ciples on foundation cases—cases tested by 
time and approved by courts, cited by greal- 
est text-writers. Through the production of 
the new 


Extra Annotated Edition of 
American Decisions & Reports 


you get just these fundamental cases in the 
compass of a few library shelves—(in double 
or single books) occupying only eight stand- 
ard sectional bookcase units. 





These volumes contain the 25,155 foun- 
dation cases decided between 1760 and 1887, that 
have been cited by the courts of record over 300,900 
times and probably as many times by the great text- 
writers of the age. The extra annotations included 
trace the judicial history of each case down through 
all later cases that have cited it, and comprises 25,533 
pages of exhaustive editorial notes, citing and analyzing 
every one of the 800,000 citations. 


Write at once for sample pages, prices and terms. 


The Lawyers Co-op. Publishing Co. 
Rochester, N. Y. 





New York 
Chicago 
St. Paul 
Seattle 

















































































By telegraph and by letter this Co-op. Service 
y telegrap . y P- 


out to give you 


Free Citations 


nat- of any final case you are interested in. 

1 of IMPLY send us by letter or wire the name of an 
case in which you are interested, decided in a Fed- 
eral Court or state court of last resort during the 

past 100 years, and we will mail or telegraph collect, 

as desired :— 
1. Allthe cases which have ever cited that case— 
rts (the bare citations to all points in the case, not ana- 
lyzed or peed! 

th 2. Tell you where it has been reported if everin any 

e€ of the leading selected case series. 





ble 3. Where it has been cited in any note in the Law- 
yers Reports A tated, and the subject of the notes in 
nd- which such citations occur. Such a citing note is, in 


effect, an annotation to your case as much as if the note 
were appended directly to it. Write or use Coupon. 
But We Do NOT Search For Cases On A Point, 

















a Analyze Cases, Nor Make Individual Briefs. 

al The Lawyers Co-op. Publishing Co.~: Rochester, N. Y. 

000 “ New York Chicago St. Paul Seattle 

lext- 

ded 

ugh —— a Se ae eee ees ee 

533 ° ° 

rm | Co-op. Citation Bureau Coupon | 

To The L. C. P. Co.,Rochester,N.Y.: GB-5-13 ] 

| Send me all citations to the case of 

rms, ] 

' | Reported in = oe eee | 

Page No. = 

j Name y | 
| Address _ bf ee ee a | 


. 55 
Reply in Two Hours 
Lawyers Co-op. Publishing Co. 
Rochester, N. Y. 
Gentlemen: 

At 10 o'clock this morning we tele- 
graphed asking you to kindly send us 
citations on a certain case, and we received 
your reply message at 12 o'clock giving 
us a list of valuable citations. We wish to 
express our appreciation of your courtesy 
to us inte ames aide of the surpris- 
ing ra with which you answered our 
request. ‘Both the substance and the 
promptness of your message are of great 
service to us. 

Thanking you, we remain 

Yours very truly, 


Alschuler, Putnam & James, 
By J. C. James. 





J-B 

















